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UAITES STATES OF AMERICA WESTERN DISTRICT OF HEW YORK 
UNITED STATES DIZTSIST COURT CITY OF ROCHESTER, WEW YORK 
ROCERT J. ONYKLIS 

JJS Stowell GCrive 

Rochester, iicew York, 


_—_— 


Plaintiff, 
~vs- : > CONPLAT:T 
U.S. TREASURY GEPARTHCNT-INTERAAL REVENUE SERVICE 
Federal Builcina - 100 State Street 
+ i| Rechester, New York, 


Vefendant. 


FS PS SSS SNES Gen? <cuumaetaeD —— ee 


Plaintiff, by his attorneys, 'ittleman 4 Pietropaoli, for his complatjc 
against thy defendant, respectfully alleges: 

FOR A FIRST CAUSE CF ACTION 

1. Plaintiff is a resident of the Town of Greece, County of ‘ionrce 
and State of iiew York. 

2. Defendant is a branch of the United States Goverime ent, to wit, 
United States Treasury Departnent-Internal Revenue Service. 

3. That on or about July 16, 1974, tie plaintiff, Rodert J. vlykins, 
togetier with one, Robert Hi. Schmidharmer, entered into a managenent aoroarant 
with one, iim. B. Duffy Carting Company, Inc., a copy of which is attachad ntre.c 
a-d made a part nereof. 

4, That pursuant to the aforesaid management agreement, tie vlaintif? 
herein advanced certain monies to Wa. Bb. Duffy Carting Company, Inc. in or.er 
that company coule continue in business. 


¥. That on cr about the 17th day of Jui +, 1974, plaintiff ana Wis 3. 

MITTLEMAN 
AND 

PIETROPAOLI 


\TTORNEYS AT LAW 


SUITE 604 
CUTIVE OFFICE ALOG. 


ROCHESTER, W. Y. 
14614 


Juify Carting Company, Inc. entered into a Security Acreement in which tnz 


| 


a 
~~) 
[ -2-] 
plaintiff herein obtained a Security interest in a1] of iia. B. Duffy Carting 
Coispany, Inc. personal property, debtors accounts, contract rights, chattel 
paper, accounts and contract rights now owned or hereinafter owned by tin. 8. 
Cuffy Carting Company, Inc. and a1] chattel cacer now owned or hereinafter cune 
by wn. 8. Duffy Carting Company, Inc.; a copy of said security agreement is 
attached hereto and made a-part hereof. 3 
6. That in furtherance of said security acreement referred to above, 
Article 9 of the Uniform Commercial Code of the State of Hew York, said financ- 
ing statement having been filed in tne office of the Honroe County Clerk on 


July 17, 1974; and further pursuant to said sccurity agreement, the plaintiff 


4 
herein caused a financing statement to be filed in accordance with Article 2 of 
the Uniform Conisercial Code of the State of New York with the office cf tie 
Secretary of Stata of the State of tlew York on September 26, 1974, cories of 
the aforesaid financing statements are attached hereto and made a part hereof. 
7. That on or about the 21st day of January, 1975, the defendant 
AN. 


the plaintiff herein caused to be filed’a finz. sing statement pursuant to 
said Wm. B. Duffy Carting Company, Inc. in the amount of $76,651.29. 
& That pursuant to said federal tax lien, the defencan: herein 
seized various items of personal property owned by Wa, B. Duffy Cartiny Co: pany, 
Inc. 


9. That pursuant to said seizurs, a public sale of said {tens wis 


: filed a\federal tax lien in the office of the Monroe County Cle: . acainsi 
a at the office of tin. B. Duffy Carting Company, Inc. on May 15, 1375 at 


MITTLEMAN 
AND 
PIETROPAOLI 


ATTORNEYS AT LAW | 
SUITE €04 


9:30 A.M. Pursuant to said sale, defendant herein recefved $11,392.00, 


CRECUTIVE OFFICE BLOG. 


ROCHESTER, WN. Y. 
t46\e 


<< 
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which, upon informatiun and belief, defendant herein applied to the taxes dt: 
and owing to defendant by im. B. Duffy Carting Company, Inc. 

. 10. That sete seizure by defencant of the assets of Wm. 8. Duffy 
Carting Company, Inc. was in violation of the plaintiff's security agreement; 
and further that the sale of said assets pursuant to said seizure was in 
violation of plaintiff's security interest herein and contrary to law. 

11. That plaintiff's security interest was perfected prior to the 
filing of defendant's federal tax lien and consequently, plaintiff's interest 
in the assets of Wm. B. Duffy Carting Company, Inc. have priority over defen- 
dant's federal tax Tfen. 

‘12. That defendant wrongfully and contrary to law applied the pro- 


ceeds of the sale of the assets of Wm. 8B. Duffy Carting Company, Inc. to 


reduce its federal tax lien. 


13. The proceeds of said sale, referred to above, should have been 
paid over by tie defendant and should have been applied as partial satisfaction 


of plaintiff's security interest. 


FOR A SECOND CAUSE OF ACTION 


14, Plaintiff repeats and realleges every allegation contained in 
the First Cause of Action. 

15, That pursuant to said federal tax lien filed by defendant agains 
iia. B. Duffy Carting Company, Inc. on January 21, 1975, defendant herein nas 


issued several notices of levy to the debtors of Wm. B. Cuffy Carting Company, . 


MITTLEMAN 
AND 

* PIETROPAOLI 

ATTORNEYS AT LAW 


SUITE 604 
ECUTIVE OFFICE BLOG. 


Inc.; copies of said notices of levy are attached hereto and made a part nereoq. 


ROCHESTER, M. Y. 
(4614 


EXECUTIVE OFFICE BLDG. 
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16. That the issuance of said notices of levy have impaired the 
security interest of tue plaintiff herein. 

17. That plaintiff has no adequate remedy at law relative to tiie 
sucone cause of action. 

WHEREFORE, plaintiff demands judgment against the defendant in the 
first cause of action in the sum of $11,692.00 » together with intcrest 
from May 15, 1975; ano further plaintiff in the second cause of action prays 
for a judcment as follows: 

A. That defendant herein be enjoined from issuing any notices 
of levy pursuant to its federal tax lien of January 21, 1975 until such time 
as plaintiff's security interest in Wn, B. duffy Carting Company, Inc. has bee 
satisficd. 

B. That all persons and/or corporations upon whom said notices 
ot levy have been served shall be enjoined from paying any monies over to the 
defendant herein until such time as plaintiff's security interest has been 
satisfied. 

Dated: Rochester, ew York Yours, etc., 
June 11, 1975. 
MITTLEMAN & PIETPOPAOLI 
Attorneys for the Plaintiff 
OFFICE & P. 0. ADDRESS 
604 Executive Office bids. 
36 West Main Street 


Rochester, ew York 14614 
Telephone: 716-232-6059 
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MANAGEMENT AGREEMENT 


eh ee be a Sone eer De a, PO hee yet Wt 8 Ng eae. ANB Ce Be 


Agreement made this 16th day of July, 1974, by and between 
CROSS COUNTRY INDUSTRIES, INC., a New York Corporation, with its 
principal office at 350 Whitney Street, Rochester, New York (here- 
inafter "the COMPANY"), WILLIAM B. DUFFY CARTING CCiIFANY, INC., 
a New York corporation, with its principal office at 350 Whitney 
Strect, Rochester, New York (hereinafter "DUFFY"), ROBETT J. MY- 
KINS, residing at 993 Stowell Drive, Rochester, New York (here- 
inafter "MYKINS") , and ROBERT HK. SCHMIDHAMMER, residing at 13 
Lafayette Park, Rochester, New York (hereinafter "SCHMIDHAIMMER" ) 
MYKINS and SCHMIDHAMMER sometimes hereinafter collectively re- 
ferred to as the "CONSULTANTS", 


WHEREAS, the COMPANY is an OTC Public New York corporation wit) 
an authorized capital stock consisting of five million (5,000,000) 
shares of. common stock havins a par value of two ($0,02)cents pe 
share; and 


Whereas, Duffy is a New York corporation currently a wholly cwn- 
ed subsidiary of the COMPANY; anda 


WHEREAS, the other parties, as such CONSULTANTS or their nominees, 
desire to manage the busine::: «fairs of DUFFY as her:i+ provi ted 
and to regulate and limit the Gisposition of the sheave: of the 
COMPANY as herein provided; | 

NOW THEREFORE, in consideration of the muiual covenan:zs herein 
contained, it is asreed as follows: 


1.© The CONSULTANTS hereby agree to deposit with the Treas- 
urer or his nominee of DUFFY within five (‘:) days of t!e execution 
hereof by each respective part; the sum of twenty thousand (420,000) 
dollars. An interest bearins note shail be isnued ky the COMPANY 


and/or DUFFY to the CONSULTANY'S payable on demand from the date 
hereof with interest only payable montnl. 


ese . 
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Ll It is contemplated that the, CONSULTANTS be granted a 
stock option to purchase common ‘stock of’ the COMPANY with terms 
and conditions to be mutually agreed upon, 


2.0 Each party to this agreement shall vote for the elec- 
tion of (or their nominee) 
Robert J. Mykins 
Robert H. Schmidhammer 
David Smith 
Lionel Courtemanche 
as directors of DUFFY, and 
Morris Diamond 
David Smith & Robert J. Mykins 
as directors of the COMPANY, and generally will so vote at share- 
holders and directors meetings as to carry out and make effective 
all Lae, of this agreement, 

PPCAGREED 

3.0 It is oewtemmtete+ that Lionel Courtemanche shall serve 
DUFFY as President, David Smith shall serve DUFFY as Vice Fresi- 
dent, SCHMIDHAMMER shall serve DUFFY as Secretary and Consultan 


pqene ee OurFY asa finan: *:* lengubtant. .: is 
‘Crorther PY ace A that Morris Diamand :nall manage the Real 


Estate of the COMPANY and serve 351 Whitney, Inc. as Fresidens, 


4,0 No salaries shall be paid by the COMPANY a:.t/or DUFFY 


. to any officer merely by reason of his holding office, provided, 


however, that nothing herein shall prevent the Board of Directors 
from paying reasonable compensation to any officer or other person 
rendering services to the COMPANY and/or DUFFY. . 


5.0 As compensation for the CONSULTANTS they shall receive 
four (4) per cent of the gross sales and tn (10%) of the net be- 


fore tax carnings of the gross sales in exeess of One f.illion: 
Dollars (1,000,000.00) Also Lim CONSULTANTS shall ree eive an 
amount of One Thousand Dollars ($1,900.09) per month rlus any 


reasonavle expenses for services performed, payable semi-monthly, 


a 
Y 


6,0 This agreement shall continue in force for a eerhed of 
three years (3) from the date hereof, 


7.0 This agreement contains the entire agreement of the 
parties with respect to its subject matter, and no modification 

z | or waiver of any provision hereof shall be valid unless it be 

in writing and signed by all of the parties hereto, 


8.0 The waiver or breach of any term or’condition of this 
agreement shall not deem to ‘constitute a waiver of any other 
breach of the same or any other term or condition. 


9.0 This agreement and all of the provisions hereof shall be 
binding upon the legal representatives, heirs, distributees, suc- 
cessors, and assigns of the parties hereto, 


10.0 This 2greement shall be construed in accordance with the 
laws of the State of New York, 


- O This agreement may be executed in any number of counter- 
parts, all of which together shall con.s*itute one oriinal arree- 
ment, 

IN WITNESS WHEREOF the parties hereto have each placed their hand 
and seal, as on the day and year first hereinbefore written, 


William ms Duffy Parting COs» iad 


\ Cross bags — ndustries, Inc. 
: Sx si 
“ DENN Note ee, 


ee. < \. 
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WITNESS: / 


{0 


This FINANCING STATEMENT is presented to u Filing Officer ‘ No. of Additicnect oa | Moturity Dote 
for tiling pursuant to the Uniform Commercial Code. ; s Sheets Presented 13. [optinna’) as ae = 
1, Debtor(s) (Last Name First) and Address(es): 2. Secured Party(ies): Name(s) ona Address(es): jt. For Filing Cheers Date, t.- 2 f40.-Filing Clie 


WrLtiIAAA B, DUFFY 


CARTING CO, INC, 50 WH/TWEY ST, 
342 WAITHEY ST. cer tee a I 3.00 3.00 PH 


ROCHESTER , MY, 14606 | ROCHESTER , N.Y, /4o0c) SP 26S 238214 


5. This Financing Slotement covers ihe following tyges (or items) of property: 


ALL ACCOUNTS RECEIVABLE 
DVE AND THAT COME DUE 


ilar cari astenitngaassesintidl nea ctechebiinsepeets 
6. Assignee(s) of Secured Party and Address(es) 


() The deserted goods ove cr are tt be uflued to © 


7. 0) tee dw led comecgueccgicstaqemene 


. Describe Real Estate Here: 


9. Norre(:) of 
Record 
On: er (s): 


No. & Street Towr, cr City County Section Black let 
10. This itcmen! is ‘ed wilhoul the debt. 


(check appropriate por} 


Suigeauture to perfect o security interest in ccliateral 


| Proceeds — bq Products of the Collateral are also covered.| @ (De.cribe Rai Estote Below) 
} & rrocee a cnet endentintancitnshniate) Bah ecb thet ie Bitte! 
e 


x wader a security a_reamert signed by debtor authorizing secured perty to bile this statement, or 


‘ 
| [1 al-eady cubject to a security interest in anot!er we sdiction when ut ws beought inte this state, er | 
' J winch is proceed: cf te or ginoi collateral dascrited obove in which o security interes! wos per!-cted: H 
| “WM, B, DUFF 


WH, i -ARTWVG CO. ,/pl, __ 


or(s) “Synatbre(:) of Skured Portyiesy SC~«~S 
(2) Filing Officer Copy — Acknowledgement 
(9/65) STANDARD FORM - FORM UCC-1 — Approved by John P. Lomerizo, Secretary of State of New York ee 


— ——< 


3 sr 
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ii SECURITY AGREEMENT Pac” 
f { * ; (ACCOUNTS, CONTRACT RIGHTS AND CHATTEL PAPER INCLUDING LEASES) i ; ‘ ; 
a ion Ses ee pe sek © eh aealaas * teense wets ny sane sven emy | 


sgt iaiiaiea th aan Theat Se Le ee ee ; a°°R 


a ray Da ee te te See 


ent dn + aenw + tee: eecemesene. A eet MAN Mert ND ee es ibn « fiedew 


NAME $s. ADONESE 
t . 


Busi 
Wm. 8. Duffy Ctg. Co., Inc. * 142 iti they Recatrs 7 PRR 
AOORESS WHERE RECOROS CONCERNING COLLATERAL KEPT 


N'Y /Jlck 


(the Debtor) and 


BANK NAME _ r eee tee | OFFICE 
Robert J. Mykins met 4 
OFFICE ADORESS City STATE 


Rochester New York (the Secured Party; 


350 Whitney St., Suite 612 


acree as follows: 


1. Security Interest. 

Debtor hereby grants to Secured Party a security interest (the Security Interest) in the following described personal property, in 
ali Proceeds of any such property in any form and in ail returned or repossessed Goods the sale or lease of wich Gives rise to any such 
Property (the Collateral): ‘ ' 

ku marked here, in Debtor's Accounts, Contract Rights or Chattel Paper deserixed in Schedule A hereto and in additional 
Schedules, if any, from time to tine delivered by Debtor to Secured Party; ; ° 


if marked here, in all Accounts and Contract Rights now owned or herealter owned or acquired by Debtor; 
. if marked here, in all Chattel Paper now owned or hereafter owned cf acquired by Debtor. 


2. Indebtedness Secured. The Security Interest secures payment of any and ail indebtedness of Debtor to Secured Party, whether 
Now existing or hereafter incurred, of every kind and character, direct of indirect, and whether such indeLiedness is from time to tune 
reduced and thereaiter increased, or entirely extinguished and thereafter feincurred, including, witnout inntation, any sums advanced 
by Secured Party for taxes, assessnients, insurance and other charges anu expenses as herematter provided (the indebtcdness), 

3. Representations and Warranties of Dabtor. Debtor represents anu warrants and, so long as any indehtedness femains unpaid, 
shall be deemed continuously to represent and warrant that: (a) each Account, Contract Right and Chattel Paper constituting the 
Coliaterul is genuine and enforceable in accordance with its terms azuinst the party obligated to pay the same (the Account Debtor); 
(b) Debtor is the owner of the Coilateral free of all security interests or other encumbrances, except tho Security luterest: (c) the 
amount represented by Ventor to Secured Party as owing by each Account Debtor Of by ail Account Debtors is the correct ainaunt actually 
and unconditionally owing by such Account Uebtor or Debtors, wxcept for normal enn discounts where applicable: (ad) no Account 
Debtor has any defense, sctoff, claiin or counterclaim orainst Debtor which can bo asserted ayainst Securcd Party, whether in any pro- 
cneving to enfoice tine Collateral, or otherwise: (0) Debtor 1s authorized to enter into tins Sceurity Agreement and into tue transactions 
evidenced by the Coilaterai; and (f) Debtor is engaged in business operations which are carried on at the address specilic:1 avove, and 
Debtor's records concermng the Collaieral ere kept ot the address Specified above. ‘ 


4. Covenants of Debtor. So long as any indebtedness remains unpaid, Detter: (a) will defend the Coltateral af.anst the claims 
and demands of all other parties inctuding, without limitation, dvlenses, setotts, cla Hee HO" Counterclains cs jerted G, ay Account 
Deblor against Debtor and/or Secured Party; will keep tho Cullterar tree tore aes «us PY eebereals OF Olin ere sittin on, ON opt the 

vcunty interest; and will not sci, transfer, assign, deliver of Gtiei vse Uepose vl voy Conateral or AMy tihete A bieteus villout the 
‘of written consent of Secured Party; (b) wall keep, in acconiance with Meneratly deco pted eCCOUNtINE Prmciynes Cuesistently applied, 
“urate und complete records concerning the Collateral: at Secured Party's request, will mark all OF Ony Such tecotds vnd all or ony 
ssteral to indicate the Security Interest: und will Permit Secured Party of its anents ta inspect the Coltater.d and ty. ht ital iake 
tracts from such recounts or any of Debtor's books, ledgers, teports, conmespondence and Other records: (¢) wii den. te Secured 
ratty upon demand any Chattel Paper, and invoices, SHIPpokl of Gdeuvery receipts, purchase orders, coriructs of othr documents, 
representing or relate to the Collateral or ony Pat Uerens; (dy wei! natily Secured Party Promptly in writen: Of auy chanpe in Delttor's 
bus ness address, specified above, and of any change ba the addres. specilud HOVE, Ut Winch retunds renecermnat the Cotlateratl are 
kept; (e) will notify Secured Party immediately of any default by any Account Webtor in Payment oF Ott perlornance of his obiira- 
tions with respect to any Collateral; (1) without Secured Party's written consent. well Mut Make UF ate? ty Make any alteration, modi- 
fication of canéellation of, of substitution for, OF Credits, adjustments or alluwanuces on, any Collateral; (2) in connection herewith, will 
execute and deliver to Secured Party such financing statements, assignments and other documents, pay ali custs of titie searches and 
filing financing statements, assignments and other documents in all public offices requested by Secured Party, and do such other things 
@s Secured Party niay request: (ht) will pay all toxes, assessinents and other charges of every nature wiich way be levied cr assessed 
Sgainst the Collateral; will insure the Collatersi against risks, and in coverarne, form and arnount, SAlisiactury to Secured Marty; aud, 
at Secured Party's request, will deliver each policy or certuncate of insurance therefor to S2cured Party. 


5. Verification of Collateral. Secured Party shall ave the right to verify all or any Collateral in any manner and through any 
medium Secured Party May consider appropiate and Debtor agrecs to furnish all assistance anu information and perionn any acts 
which Secured Party may sequire in connection therewith, 

6. Notification and Payments. Beforw or alter any default by Debtor under this Security Agreement, Secured Party may notify all 
or any Account Debtors of the Secerit, Interest and May aiso direct such Account Debturs to make ail vayments on Collateral to 
Secured Party. .All payments on and other Proceeds from Collateral recer e.) by Secured Party directly of frou vebtor shail be apptied 
to the Indebtedness in such order and manner and at such tine as Secured Party snail, wits sole discretion, “otounine, Unless Secured 
Party notifies Debtor in weting that it dispenses with one or more of the followin, re sunements, ONY Poyeects ON OF OlNer Proceeds 
of Collateral received by Debtor, before or ater notilication to Account Oubtors, shail be held by Debtor iv trest for Secured Party in 
the same medium in which received, shall not be comminpied with any esscts of Debtur and shall be turn. s over ta Secures Party not 
later than the next business day following the day of their receipt. Dedtor shalt atso Promptiy nouily Secures Party of the telurn to of 
repossession by Debtor of Goods undenying any Collateral, and Detour shail hoid the cumme in trust for Secured Party and shall dispose 
of the same as Secured Varty directs. 


7. Default. : , . “ 
Any of the following events or conuitions shall constitute an event of default hereunder: (i) nonpayment when due, whether 
by ace ON OF Otherwise, Of wrincipal of oF interest En any Indebtedness, of delat by Debtor in the Pvtumnance of anv eblisution, 
term sundition of this Security Agreement or any other avreument between Debtor and Secured Varty; (i) NOMIPsy ent whew due 
of any tax imposed on Debtor or on any of Debtor's assets: (iii) death or judicial decluation of incompoten ty of Debtor, af an inti- 
vidual; (iv) the filing by or azainst Deulur Of a petition for adjudication as a bankrupt; wie ting by OF ces oat Debtor (if w Corporation) 
of a petition for feorpanmizatlon under Chapter X of the Dunkruptey Act or any similar statute: or the tty t by Debtor of u petition for 
en arrangement under Chapter Xi of the Bankruptcy Act or any sintlur statute: (v) the taking of any y saecal assigmucat by Osbtor for 
the bencit.of creditors; the appointment of & Wwceiver or trusive for Debtor or for any of Vebtor's asacty; of the institution by of agalust «= - 
‘ 1 : ‘ . . . : Cos 


| is a ek | 
: | 


Debtor of any other type of insolvency Proceeding (under the Bankruptcy Act or otherwise) or of any formal or informal proceeding tor: 


the dissolution of liquidation of, settiement of clauns against or winding up of affairs of, Debtor; (vi) the occurrence of any ovent'." 
described in paragraph 7 (a) (iii), (iv) of (v) hercof with respect to any indorser of guarantor, of any other party liable for payment," 7 


of any indebtedness; ur (vu) if any certificate, statement, representation, warranty of auuit heretofore of hereuiter furnished by or on 
behalf of Devtor or any indorser of guarantor, of any other Party liable for payment, of any indebtedness, pursuant to or in connection 
with this Security Agreement of otherwise (including, without limitation, representations and warranties Cuntained herein), of as an 
inducement to Sccured Paity to extend any credit to or to enter lito this or any other agreement with Debtor, proves to have been false 
in any material respect ut the tune as of which the facts therein set forth were stated or ccruulkcd, OF to have Gnutted any substantial 
contunrent of untiquidated liability or claim ayainst Debtor or any such indorser, puaruntor of other aity: of if upon the date of execu- 
ton of tins Security Agreement, there shall uve been any materially adverse change m any of tho facts disclosed by any such certifi- 
Cute, Statement, represcntation, warranty or uudit, which change shall not have been disclused to Sccureu arly &t of prior to the time 
of such execution. 

(b) Secured Party, at its sole election, may declare all or any part of any Indebtedness not Payule on demand to be imme- 
diately Gue and payadie without demand or notice of any kind upon the happening of any event of defau!t, or it Secured Party In good 
faith beheves that the prosect of payment of all or any part of the Indebtedness or performance of Dettor’s obligstuns under this 
Vesurity Avrecment OF wiry ether ugreument now or hereatter in ettact between Debtor und Sccured Party ts inmpaneu. Ihe provisions of 
{i.3 Parsyreph are nut intessed in any way to affect uny rights of Secured Party with respect to any Indebtuuness which may now or 
hereatter be payable ou uemand, 

(c) Upon the happening of any event of default, Secured Party's rights and remedies with-respect lo the Collateral shall be 
those of a Secured Party uiader the Uniform Commercial Code and under any other applicable law, as the sa:ne may from tine to time 
di Bey hg additiwn to those rights granted herein and in any other agrecinent now or hereafter in ciiect between Debtor and 

ur ‘arty. 

(d) Without in any way requiring notice to be civen in the following manner, Debtor agrees that any notice by Secured Party 
of sale, disposition or other intended action her- under of in connection herewith, whether required by the Uninurns Commercial Code 
Of otherwise, shall constitute reasonable notice te Debtor if such uote is mancd by regular or certified Mau, pwrstaze prepid, at least 
five (5) days prior to such action, to Uebdtur’s address specilied uouve or-to any other aduress which Debtur has specified in writing to 
Secured Party as the auJiess to which notices hereunder shiull be viven to Debtor. . 

(ec) Debtor agrees to pay all costs and expenses incurred by Secured Party in enforcing this Security Agreement, in realizing 
upon any Collateral and in enforcing and collecting any tndebtednets, including, without limitation, if Securnmd Murty tetains counsel fur 
auy Such purpose, an utloincy'’s lev of 205% uf the Indebtedacss. 

&  Miscellancous. 

(2) Oehtor hereby authorizes Secured Party, at Ochtor’s expense, to filo sucls financing statement or statements relating: to the 
Collaterat without Debtur's signature thercou as Secured Party of is Option muy deem appropriate, aud appuints Secured Party os 
Devior's atturney-in-fact (wilhcut requising Secured Party) to execute any such huancing statement of sistent ols um Ocbtor’s name ond 
to pertorm all other acts which Secused Party Ceems appropriste to perfect wud continue the Security lnterest and to protect and 
preserve the Collaterat. 

(b) Secured Party may demand, collect and sue on the Collater:l (in-either Debtor's or Secured Party's namo at the latter's 
Option) witi the riglit to enforce, compromise, settic or discharge the Collateral, and may indorse Debtor's name on any and all checks, 
commercial paper and any other instiuiments pertaining to the Cuiluteral. 

(c)_ (i) As furti-cr security for payment of the lidebtedin ss, Ocbtor hereby grants to Secured Party a Security interest in and 
lien on any and all property of Deptor which is of may hewstter be in Secured Pauity's pussession in any capacity, including, without 
hautation, all moncys Owed of to be Owed by Secured Patty to Debtor; and wath respect to all of such Property, Secured Party shall 
have the same oplits hereunder as it has wilh respect to the Collateral. (1) Without btn any other right of Secured Vorly, whenever 
Secuted Panty hus the riht to declare any Indebtedness to be mediately duc und payal 2 (whether or not it has so declares), Secured 
Party at its scie ctection may set olf ayamst the indebtedness any wnd ail tnoneys tien Owed-to Debtor by Secured Party in an, capacity, 
whether or not due, and Secured Purty shall be deemed to have exercised such fint of » olf immedaulely at tue time of sr. erection 
even thouvh any charge tnercfor is made or entered on Secuied Party's records sot. qocit tae eto. 

(d) Upon Debtor's failure to perforin any of its duties hereunder, Secures + . tere Dut shallect inc ob. ted portoem 
any of sil such duties, ad Debtor shall pay au amount equal tu We capense tocieul te Cele Party 10sUrerls Ure weed. tb deta 
by Secured Party. 

(ce) No delay of omission by Secured Party in exercising any riytht of remedy hereunder or with resp t to aay Inccbteducss 
sho'!l opetot: as a waiver thereof ur of any other ripht of remedy, anu No single of partiul exercise thereof shall pfettude . «y other or 
further vacrese thercot ur tue cacrerse of any other right of fenedy. Secured Party may fromedy any defuuit &. Dettur © cunde: of 
Vatli resjtct to any lndettodness in any reusable moanaer w.chout woe! the default remedied and witfirut . awe. a iy Uther (wer 
OF seuseyuent default by Ocolor. All rights and remedies of Go oie | Party hereunder are cussulative. 

(1) Secured Monty shall huve no oblitution to ture, wad Oot. shail have the sone resontibehty tte im, any oud.all steps 
to preserve fights aniuust any and all prior partes to any tistiumen: uf Chattel Paper Coustittitans: saute. ov fuer of wut Secured 
Party's possession. Secured Party shall not be responsivie to Debtor fur ious er dinna e FCouilit:., Mei Seo uted Marty's failure to 
entorce any Collateral or tu collect any monvys due or to bezuine due Uiereumicr, of Ulliir Proceeds con. tun Coliuteral hereunder. 
Debtor waives protest of any Instrument constiuting Coilsicral at any tine held vy Secured Party on wincn Ovutor is in cny way hable 
aNd waives nolice of any viher action tuken by Secured Party. 

(1) The rights and benetits of Secured Party hereunder shall, if Secured Party so agrees, inure to any paity acquiring any 
interest in the Indebtedness or any part thereof. 2 

(h) Secured Mwty and Debtor as used herein shail ‘include the heirs, executors of administrators, ur si:ccessors of assigns, 
of those parties. 

(i) Mf more than ove Debtor executes this Security Arreement, the term “Debtor” shall include each as well as all of them 
and their oblizations, warranties and representations licreunder shall be joint and sever.u. 

G) No modification, rescission, waiver, release of ainendment of any provision of this Security Acreciient shall be made 
except by a written agrecinent suuscribed by Lebtor and by a duly authorized officer of Secured Party. 

(k) This Security Ayreciment and the transaction evidenced hereby shail be construed under the tw. of New York State, 
2s the same may fiom time to lime be in cllect, including, without limitation, the Unifomns Commercial Code. 

(1) This Securnty Avreement is and is intended to be a continuiy: Security A.; ‘ement and shall com .n in full force and 
effect untsl the Manager of Sccured Purty’s Ofiico specified at the bepiniing of tins Secuwaity Asreement shia i. tually teceive wiitten 
notice Of iS discOvtinsoice; and shall remain in full force and ehect Hhereciter until all Gf 10> lndebted.es. co itracted for or cr. ated 
before the receipt of such notice by Secured Party, ond any extensions OF fein wu's Ales sof (weiethes Inude Laicre oF aiter receipt of 
such notice) together with interest accruing thuscon alter such notice, shall bu poi ia full. 


DEBTOR: 
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SCHEDULE A 
Rigging Equipment ' 


NUMBER 
PIECES 


DESCRIPTION VALUE 


1 2 BINS. STEEL ROLLERS $ 500.00 
2 3 BINS. ROPES, BELTS & PULLEYS 1,200.00 
3 2 BANDING MACHINE 100.00 
4 BINS. STEEL CABLE & CHAIW 1,000.00 
5 10 CAT DOLLIES 2,000.00 
6 45 JACKS 1,500.00 
7 10 SAFE JACKS & BOARDS 4,000.00 
8 10 JOHNNY BARS 500.00 
9 2 BINS. BLOCKING & TACKLE 4,°°0,00 
10 2 CHEST CF "COLS 2,0°0.00 
11 2 BINS. SLINGS, STRAPS & WeuS 200.00] - 
12 5 HOOK FLANKS 100.09]. 
13 4 HOIST.: 400.06 
14 4 WALK BOARDS 400.00 
45 4 CHAIN BINDERS 100.00 
16 3 BINS. STEEL BARS 300.00 
17 100 WOOD MACHINE ROLLERS 500.00 
' 18 40 ASSORTED WOOD TIMBERS 200.00 


TOTAL VALUE ----------~~~~----~-- $15,000.00 


. 
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SCHEDULE B 


Moving Equipment 


DESCRIVTICN VALUE 


a! 


FURNITURE CONTAINERS ($50/ea. ) 32,000.00 
TOTE BOXES ($5/ea.) 750.00 
REEFER DOLLIES ($50/ea. 400.00 
FURNITURE DOLLIES (318/ea.) 1,440.90 
FURNITURE PADS & SKINS ($4/ea.) 2,407.90 
WALK BOARDS ($15 'er.) 979,90 
PIANO POARDS ($* -.,) DY 8 oe 
TOTAL VALUE <<----.~- 20 on nnn nes 3,5 ; 


ITEM 


Imac 
757 
T56 
T18 


3A 


32 


SCHEDULE C 
TRAILERS & VEHICLES 


DESCRIPTION 
1969 BROWN TRAILER 1D# R636458C 
1964 STRICK TRAILER ID? D58408 
1967 FRUEHAUF TRATL::R ID# HPG1[CO190 


1970 FRUEHAUF FLATRED TRAILEX (i. SFUBLIC 
RENTAL) ID# WiN158301 

4970 INTERNATIONAL STAKE PICY IF (RYPUBLIC 
_RENTAL) 1D# 317301H944° 

1968 DIAMOND NeO VA (RELUBLIC =. IAL) 
ID# DRA42BC10‘586 . 


) 


Be 
TOTAL VALUE ----------------- 


___VALUE 

$ 2,000.00 
600.00 
1,600.00 


3,000.09 


i 
! 
{ 
' 
j 
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° --- * . _ apes ee 
AA efi. * . . a Di 4 mr . of ihvu 
cory ; COPY pas xy »} ——— 
Form 668 . CEPARIMENT OF THETRE. «det HTERNAL REVENUE SERVICE = Jptional Use By Hecordiny Office * 
(REV. 2-74) .- | ° NOTICE OF FEDERAL TAX LIEH UNDER IITERHAL REVENUE LAWS sw tag Wigs 
: Cae oo SERIAL NUMBER fe Soe of Tan toy 
'* -Buffalo, NY ‘+ 16-1 5-75— ae 
‘Pursuont tothes ovisions of Sections 6321,6322,and 6323 of the Interne! Revenve| . a : 
Code, notice is hereby given that thoro have been assessed under the Intornal Reve- . * 1% 
nue lows of the United States against the following-named foxpayar, taxes (including ; 
interest and penaliies) which alter demand for payment thoroof romain unpaid, and : re 
that by . ‘tue ofthe above-mentioned statutes tio amount of sald taxes, togother with 7 
penaliies, interest, and costs that may accrue Inaddition theroto, Is a lien in favor of 
the United States upunall property and righisto property belonging to sald toxpoyer. 
NAME OF TAXPAYER 4 ft: 
Wm B Duffy Carting Co. Inc. (A: Corp) er ae 
RESIDENCE 


° vis Ge aan ‘4 
oe ‘=’ ¢ ‘ 
 ‘Ls/ RS. Campbell anuc_Of fice 
+ cee gS (NOTE: Cortil.core of officer authorized by low to tohe ochnowledyments Is mol essential 10 the v.'uity of Hote of Faderal lun bien GC. 
“ "26419, C.B. 190-51, 125.) : pele . 


a RT TN EMOTE EN NE UNIT R RINT STEN TTT NES LRN TTY AT TRENT SN 


342 Whitney St. ~ | aS Ba Soya PU FER OP rao ey 
Rochester, New York 606 ‘ “ees 


. ; ; . , UNPAIO BALANCE 
KINO OF TAX TAX PERIOD ENDED | DATE OF ASSESSMENT IDENTIFYING NUMBER CF ASSESSMENT 
{o) a a ae: Spek (c) ‘ (d) \e! 


94d “oe-15-7, ° | ° 160795879 $ 42, 189435 

941 08-15-74, - eS 33) 2B. 55 

2290 11-11-74, ¢ | av, 1,469. 21 

290°. | ht oa | Deeb noe oe 1,47he18 
2a ee + KNOWL EDGED BY: i, tA ¢ f -YAA / tli 


tr . Original filed on 1=21-75 with 
> goths... * * 753 Monpoe County Clerk . a : } 
ok Sines + Rochester, New York ek, , vs 


r 2° iy ts fy area. “er 7 aris H re reas 
| WITNESS my hand ot. _-____‘ Rochester, New York “07000, on this, 
the 21st bev of Jan.‘ 19°: 75 etter* * ‘ . . ° = a e*, a ¢ : : c @ . . 
ae a x re he se ‘ Fos ee her 6 ih ree Sait 
4 ‘ ‘ Ss dee Z . . ‘ 7 4 ‘ 


SIGNATURE J 


rive 


PART 1—To be retainod by rucerding ollice 


ay i 


Pauue \ yy - we awe wre ¥ 


Form 668-8 so stoant ci itan Pras sco 


(REV. DEC. \973) 


Internal Revenue Service . ; b 


Que trom . 


Wes B Diffy Carting Coe Ince 
342 \aiitney Ste 


Rochester, New York Ni at gh 
Originating Internal Revenue Distric: (City, ond State) 4 pee rf i 
. wi} i “y 4 afi! 
Buffalo, New York | | VA 
ee es | kote T | ieee To 
F ¥ $ $ $ a iG. 
9hL 6-30-74, Gait 7, | * 60795879 33_ 248055 3302.51 36,551.06 
941 3-31-74 Balt 72, " 12,501.35 3688.27 46,189.62 
2290 630-7 {Ley " 1,311.49 61.68 | . 1.373017 


2290 | G30475 7 ” 1474018 69.62 1, 5432E0 


| 


There is now due, owing, and unpaid with respect to the above-nonied account. se ame ws set forth herein for in- 
ternal revenue taxes for which notice and demand has been made for payment. Section 6° 41, Ipternal Revenue Code, 
authorizes collection of taxes by levy upon all property or rights to property of a taxpayer (except property thet is ex- 
empt under section 6334) or on which the lien provided by section 6321 exists. Therefore, under the provisions of section 
6331, so much of the property or rights to property, either real or personal, as may be necessary to satisfy, the unpaid 
balance of assessment set forth herein together with additions provided by low, including fees, costs,and expenses of 
this levy, are hereby levied upon in order to satisfy the taxes and additions. 


Total Amount Duc > $e A576 


Dotedet 8 Rochenter,-New-York- - - - - - this, JOth---- of - April ---- +995 - 


Aaa > 


Title 


Revenue Officer 


Form 66-B (Parl2) (Rev. 12-73) 


‘ 
» 4 


COPY TO BE FURNISHED TO THE TAXPAYER 


naam che. ease RD eceatnetinae tian oa 


LEE ERT LICE ET A 


; Baffélo, Mew York 


. Tax period ended | * ce tel ———, bolance of parol Total 
 03-31p 7h 16-0795879 |* 32,006.12 |%h,116.17 _|* 36,902.29 
05-30-74 ” 33,248.55 2524.50 36,773.05 
09-30-74 a £YP.3 685.51 


OEE LES EN LG I ELT oO eh ER Ee ET ee + 
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eeu eS 
Form 668—B Dapatinant «2 thaTaasmy * Ley rs 
ae ee Internal Revenue Service y Pa tM 
Due from , 
Wa B Duffy Carting Co. Inc : 


342 Waitney St. 
Rochoster, N.Y. 14,605 


Originating Internal Revenue District (City and Stete) 


Unpaid 


674.20 


! 


| 


oe 


> ie We. 
Total Amount Due VY | s 7a, 320.55 


There is now duc, owing, and unpaid with respect to the above-named account, the amounts set forth herein for in- 
ternal revenue taxes for which notice and demund his bees made for payment. Section 6331, tntecnul f.crenue Code, 
authorizes colleticn of taxes by levy upon oll property oF rights to property of a toxpayer © -2e,: propeity ihat is ex- 
empt under section 6334) o¢ on which the lien »wovided by section 6221 exists. Therefore, © ertihe provisions of section 
6331, so much cf the property or rights to property, either real or personal, as may be necessary to satisfy the unpaid 
balance of assessment set forth herein together with additions provided by law, including (ves, costs,and expenses of 
this levy, are hereby levied upon in uder to satisfy the taxes and edditions. 
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face GUS B (Part 2) (Rev. 1-75} 
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Form 668-E. 


(REV. MAY 1967) 


are hereby released fromthe levy upon execution by the recipient of the official receipt provided on the reverse: 
eal 


Dated at . this 3 ae _ ty ort 


GNATYRE 


- - * - “~ : ts * 2 -_ ; 4 
FR Aint AE OF sae: tomy be GBA Say we brn mes dete ated sen a en, ee ee eee et Ble Ab Stow sore @ Ae igi eel. Us Oneal | ON et ee ee ee ee ne 
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U. S. TREASURY DEPARTMENT « INTCRNAL REVENUE S*RVICE 


ACCOUNT OF 57 uay arting Co Inc i ae 
‘. 34? Yhitney St. By, 4 >, 

'" Rochester, N.Y. «4 Y- 3: 

On the ath day of April ' 19 75 , certain property or rights to property belorq- { 

ing to the aboye-named taxpayer were levied upon pursuant to levy dated Apri2 20, ,19.75_. bi 


Under the provisions of sevtion 6343 of the In'etnal Revenue Code, the followin property or rights to property 


1955 International Harvester Tractor ¢FD89674a | 

1 1968 Diazond Rad Tractor ID 565006 ‘ 

1 1970 Int.. Harverter Van £41606075D57686 

1 Cyelinder Oxygen 

1 ‘railmobile Trailor (Cold & White) NY Lic PEU4R38Insp. Cort. (2:600251 
2 «- Deailmobile Trailer (Cold & White) NY Lic #Hi36 Insp. Cert. ¢4600252 . 


Rochester, H.Y. “Myth | May’? 8 


TrTcr 


f, DS: CU, re Revenue Officor 


4, 


rtm 668-E rev. 5.67) 


i RELEASE OF LEVY s«- * aa, *. 


: 
| 


—: ea ae tke ne 
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. 
yoy bed Sesg stew GARY phe" 
1 i : ae SDC edit hes sere vies Ba", eeagcre 
@ 2 x wf : alsa =e + A 
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ate RECEIPT FOR PROPERTY RETURNED ._ ae 
sae : UNDER RELEASE OF LEVY 


I hereby acknowledge receipt of the property or rights to property as enumerated av i descrited on the reverse, 


and I accept such property as being in the same condition as when seized. Further, I wai.e all claims against the ‘ 
United States for any damages or expenses incurred in connection with this seizure. 
j 
A 
4 io eas _ _? sa - 
Dated at i veo haste R, ty & this, / ) AL day of ZAI: P 19.73, : 
Sa rich 
S\SNA TORE OF RE iPyENT/ -/ 
‘ 
LY, ALl/ Vin TEE MNOL LSE A MA Lie Dito 
v2 7 — ‘ "Fr 
In the Presence of: i 
Name (Si J APORESS # 4 ° 
pues (eves rie | +f» CZ ALA eee t 
Phas nash A Zl Lt horn Vo SOG . ! IE PO : 2 
a ere, 
N c . ADORESS ' 


Ame grit ure) < nn gy f : 
y Bit je fetea> ee SWte Sp, fot. Bey 


INTERNAL REVENi!E CODE 


SEC. 6343. AUTHORITY TO RELEASE LEVY AND RETURN PROPERTY. 

(a) Release of Levy.--it shall be lawful for the Secretory of his delegate, ur ier regulations prescribed by the Secretary or 
his delegate, te release the levy upon all or port ef tw ptoperty of rights to preperty levied upun where the Secretary of his 
delegate determines that such action ‘wall faciiitete the collection of the tiability, but such relea.e shall not operete to prevent 
any subsequent levy. 


SEC, 6502, COLLECTION AFTER ASSESSMENT. 


(a) Length of Pernod.<Wners the assersmen! of omy tox tm ' +b 0 "ttle has bee: tttiee ow ee. portod 
of imitation properly applicable thereto, such tax imry ie collected by levy ty § proceeding ins: unt, tet ony af the levy ° 


ta made or the proceeding bequn— 
(1) within © years after the ussessament of the tax, or 


(2) prior to the expiration «ft uny period for collection uareed upon in writing by the Secrtary ap his deleaate and 
the taxpayer belore the expiraticn of such 6-year period jot, if there is a release of levy under section « 143 after such 
6-year per «vi, then before such release), . 

The petiod so ayreed upon may be extended ty subsequent ryreements in writing mide befuc oe expiration of the period 
previously agrced upon. 


(b) Date “hen Levy ts Considered Maude,<The date cn whies a levy on Property of rights to property is made 


shall be the date on which the notice of seizure provided in section 6335(a) is given. i 
tii 
te 

‘ 
} ; 
' 
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ITE‘ 
NUMBER 
1 ea. 
2 eae 
3 Cae 
4 eae 
+5 Cae 
4 ea. 
7 Cae 
8 Cae 
9 ea. 
10 ae 
at Cae 
i.2 ‘Bae 
ip ea. 
is eae 
ao Cae 
16 ea. 
ea. 
box 
17 Cae 
is Cae 
19 Pae 
20 Cae 
ol Cae 
Pl Cae 
a4 Cae 
me Ca. 
Sy Cae 
7b eae 
27 eae 
28 €ae 
29 box 
‘J Cle 
oa 2 
32 ie 
33 1 
34 Z 
35 1 
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DESCRIPTION OF PROPERTY 


WM _B.DUFFY CARTING COMPANY TiC. 


H {7 ~—10965 StepVan PS359F866237, Chevrolet 
A3e5-International Harvester Tractor, #FUIE7G Barr 
ips —71968 Dianiond Red Tractor 1D5$5006 (_S¢) + 
Sha 1970 Int. Harvester Van #416060CD57686 1 77) 
70 - 1963 White, Tractor #619478 
42 -— 161 International Van F221204F 
yye't GEC 5500 Var. #5750VD25€2E 


Flt Townotor Ser #254911 Model T35F 


Townotor 

Fork Lift, Electric Ser #154834 

Tow Bar, Tractor 

Counter, Kitchen w/sink cut out approx. * fect 
Rack, metal includi. miscel. nuts 4 bolts 

Desk, wooden ’ 

Mufflers, Tractor, Truck 

Tank, Air 

Vent, Side Truck part 475134 

Carbuerators, ere 5, Starter, ea. 1 : 
Rack, incluii:. contents: (il Filters, Headlamps, 
Seatbel]t:, Suclpumps &, ¥ “--lts 

Rack, inei::ding centcnts: “urn Alara fer trucks, e226; 


Air Filters Miscel. Filtecr:, Cil Filters 
Rack, Miscel parts: Val« -, S$ 123 

Rack, tét3ting Miser? — « ., Vaves. TRIcy sas 
Rock, inc’:tite PRints & .« & Aimer 


ey¢linder Cs:ger. : 
Hack, with sil [@lter and odd items 
Hack, inei::iii.y Atr Strainer, ‘Exhaust ace. so ry, « C7; 
Sty eg Ba ie a ete 1D, Slacker Be 26-8 st. oC. tader 
Heck, inciudi:.2 Single Stat cae 24, Hevi anns ebe 7 
Seats, Truck 
Miscel. Int includis:.; tailpipes, used Lires, used parts 
Cabinet, fied Metal 
Light bulb:, 750 Watt : 
‘Lot includes Power Beam ca. 43 All pur se Clamp ea. $; 


$7641 


Bower Beariniz ea 13 Single Stat ea. 14, 5 GRIT Sandpaper, 


fae 15; Oil Seals 2 boxes; Snging Starting Fluid 1 case; 
Headlamps ca. 5% 

Tan Metal Tables 

Chairs 

Floursecent Table lamp 

Smith Corona Trpewriter APCSLD 21L-15 

Brown File 


ITEM 
NUMBER "> DESCRIPTION _ 
1 ea. 1 1969 StepVan PS359F866287, Chevrolet 
2 ea. 1 1965 International Ilarvester Tractor, #FD8987!.G 
3 ea. 1 1968 Diamond Red Tractor ID565006 
4 ea. 1 1970 Int. ‘ilarvester Van #1,16060CD57686 
5 ea. 1 1963 White, Tractor #649478 
6 ea. 1 1961 International Van FB21204F 
7 ea. 1 GMC 5500 Van #5750VD2582E oe 
8 ea. 1 Towmotor Ser #354911 Model T35F a ae 
9 ea. 1 Towmotor fe 
10 ea. 1 Fork Lift, Electric Ser #154834 
1 eae 1 Tow Bar, Tractor 
12 eae 1 Counter, Kit-:en w/sink cut out approx. 8 fect 
13 ea. 2 Rack, metal including miscel. nuts 4 bolts 
14 ea 1 Desk, wooden 
i5 ea. 19 Mufflers, Tractor, Truck 
16 ea. 2 Tank, Air : 
eae |, Vent, Side Truck part 475434 
* box 1 Carbucrators, ea. 5, Starter, ea. 1 
17 ea 1 . Rack, including contents: Oi° ~" “ters, Headlamps, 
Seatbelts, Fuelpunps 8, V Beli: ‘ 
18 ea. 1 “* Rack, inéluding contents: Warn Alain (7% trucks, eae6; . 
Air Filters Miscel. Filters, Oi] FOUboos : 
19 ea. 1 Rack, Miscel parts; Valves, Seals 
20 ea. 1 Rack, in¢luding Mis~ ~ Lamps, Valves Truckparts 
yal ea. 1 Rack, including Painc, Hoadlisht Aimer 
22 ea. 1 Cyclinder Oxygen 
<a ae | Rack, with soit filter and o!: items 
24 ea. 1 Rack, including Air Strainer, Exhaust Accessory, #1976; 
Stop & taillamp ea. 10, flasher @a 15, Me-ter Cyclinder 367641 
2 eae 1 Rack, including Single Scat e260, Headluaps eu. ” 
26 ea. 7 Seats, Truck . 
27 ea. 1 Miscel.e Lot including tailpipes, used tir ‘S, used parts 
28 ea. 1 Cabinct, Red Metal 
29. (box 1 Light bulbs, 750: Watt 
30 ea. 1 Lot includes Power Beam ea. 4; All purpose Clamp ea. 6; 
Bower Bearing ea. 1; Single Stat ea. 14, 50GRIT Sandpaper, 
ea. 15; Oil Seals 2 boxes; Enging Sterting Fluid 1 cause; 
Headlamps ea. § 
ak 2 ’ Tan Metal Tabies ‘ 
32 5 . Chairs 
33 1 ' Floursecent Table lamp 
34 a Smith Corona Typewriter #PC5120014=15 
35 ee Brown File tn Pate ; 
A aa a ne a EE ne ee 
— er ie rc: 
ION near reo nee PA LONI TE OP. MUM 85 WUBIN fot, HP NL OO Romar Nie a ak ti eta Ahr th ok eT VET Hs ERC emereee~ 


DESCRIPTION OF PROPERTY 


WM_B DUFFY CARTING COMPANY INC. 
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Cae 
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Cae 
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Cae 
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WB DUFFY CARTING CO. DNC. | [Page 2] 


DESCRIPTION 


Brown Formica Top Table ; 
Victor adding ! machine #321098765L321 
hema adding machine 

Grey Metal File Cabinet 
mehr ie Typewriter 
Coat Rack 
Ta: Metal 4 crower office desks 
5 drawer metal file catincts 
Creen metal loczer 
4 section 7.cta shelving unit 
Erown Wocde:: jebdle 
Blue Vinyl Laveseat 
Miscellaneous ist of office cs pplies includ‘ng 2 wast’ 
basket and 1 bulletin bes~ 
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7 rrquhauf Van Trailer T-L5 Wet. Lice tHire5 1238 Ew vad 5440 


Strick Van Trailer T—45 eYe Lice #35908Lt DS 

Freuhauf Fiatbed Trailer ‘.%. Lic. #BH59C3L 

1953 Freuhauf Towded Trai Ler MeYe Lice Fie.’ E20 #FW37152 
1921 White Co. Inc. Truck Lie. ay. 7525:D #2.120L9 

Gic L000 Tuck ele Lice #622252 

White Co.’ inc. Truck #i1L “cI4Gge 
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DESCRIPTION 


Brown Formica Top Table 

Victor adding machine #321098765/,321 

Frieden adding machine 

Grey Metal File Cabinets 

Unde: 00d Typewriter 

Coat Rack 

Tan Metal 4 drawer office desks 

5 drawer metal file cabinets 

Green metal locker 

3 section metal shelving unit 

Brown Wooden Table 

Blue Vinyl Loveseat 

Miscellaneous lot of office supplies including 1 waste 
basket and 1 bulletin board. . 
Freuhauf Flatbed Trailer T-63 N.Y. Lic. #B-598/.L 
Trailmobile Trailer (Gold & White)N.Y. Lic. #435, Insp. 
Cert. #4800251 : 

Trailmobile Trailer (Gold & White)N.Y. Lic.# E436 Insp. 
Cert. #4800252 .. : 

1971 Freuhsuf Trailer N.Y. Lice #859843 #HPN 364901 

1970 Freuhauf Trailer N.Y. Lice #859840 #HPM 193406 
Freuhauf Van Trailer T-46 N.Y. Lice *#B-59838 

Strick Van Trailer T-65 N.Y. Lic. #B59SL6 

Freuhauf Flatbed Trailer N.Y. Lic. #3-59834 

1953 Freuhauf Towbed Trailer N.Y. Lic. #B-/,6800 #FNS87151 
1941 White Co. Inc. Truck Lice N.Y. 7525H4D #241040 

CMC 4000 Truck N.Y. Lice #6S41GR 

White Co. Inc. Truck #71 
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DEPARTMENT OF THE TREASURY - INTERNAL REVENUE SERVICE 


Notice Of | 


PUBLIC AUCTION SALE 


U tredert sty beet Cooortyateere? "} he 8) 558 ‘ol thie Internal Ros mye C cwde thee Property 
t { 


aescribed be cow hae heen seed for honpaviaent of delinquent internal resenue tawes due fror 
Wn 3 Duis y Carting Coe Incey 342 Whitney St., Rochester, New York 


Phere property itt tee salad at poutebve cametion om cae ordanees With the prev iets at section Gels of tre Internal 
| ! } 


Revenue Code. ane pertinen: tesubatvon= 
DATE OF SALE 15 19 75 TIME OF SALE © 9230 vi - EY 
PLACE OF SALE 342 Whitney Ste, Rochester, New York 

DESCRIPTION OF PROPERTY 


RE ATTACIE. 


-_————_—__—_ —— ae ee. + cee 6 see + ome SO se eo 6s eee -— — a 


The pr..G:ty will be ofverai for ole «. separate itum numbers. 


PROPERTY WAS BE INSPECTED A(T 342 Whitney St. and the lot ci t..2 corner of Brayer 
and Child St. (Off Lyell Ave) on Monday, 5/12/75 between 1:C - PeMe and 4:0C P.. 

PAYMENT TERMS sr ered PERSO FOG Ure apan aeeepiamee of behest tae Zl Deterred passcent ae 

follows: If total bid is more than $20C. submit 20% of Fid or $20. wiicnever ic greater. 
Balance of bid to Le paid within 2 hours after sal. 

TYPE OF PASMENT ViD piasteent= must tbe by cueh certtned? heeh. cashiers on tress ree. Cheek on by 
“at UL natetd Ss iatee~ portal, tamh. express cn teteus aph money order, Mosher whaech- aimed oo cen coneders pravcaloler 
to “Toternal Revenue Seriee. 


° > ‘ Sin 6 § 1 Ca ee “ey ere te oe Cc ted 

TITLE OFFERED Only the rieht. title. and interest of rm 3 Dually wits Coe Ince 

IM waned ter the prrepe rty wall Ine tes coud for -ithe Seated toe ae eT ay Sar a a Pe 

oa Mn ET) J a io + ‘ ea 

' ‘ vr . we op , 
ps jag fH (Oa Cn fe “Ste the SEU d bes. eve ar AYE t oe os 5/2 /%, 
Abone POR INSPOUMATION CONCH HS % 5 SALL bEicorde (720) 
: a 
Internal Kevenue Service, 100 State Ste, ft etuert.ar, Mew York mode) 
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Under authority contained in section 6331 of the Internal Revenue Code, the property 
described below has been seized for nonpayment of delinquent internal revenue taxes due from 


__Mm_B Duffy Carting Cc, Inces 342 whitney Ste, Rochestery New York 


The property wis! tes sold at public auction in accordance with the provisions of section 6335 of the Internal 
Revenue Code, and pertinent regulations. 


DATE OF SALE. May. 25. cceecccecnenenne 1D. D5 sonean TIME OF SAL Boi. 9230. cconcnnin AeM.-POR 
PLACE OF SAU ccceccoceueee 3&2. Whtney. Steg Rochester s. NOW FORK ssmssesesseasen:sseeneenneenseetmne:steseeannne 
&. 
DESCRIPTION OF PROPERTY 
5 ATTACHED 
ans 
' - 
| Pie 
i pens 
j 
i 
The property will be offered for sale as separate item numbers. 
} PROPERTY MAY BE INSPECTED AT: 342 Whitney St. and the lot on the corner of Brayer 
and Child St. (Off Lyell Ave) on Monday, 5/12/75 between 1:00 P.M. and 4:00 P.M. 
} PAYMENT TERMS: (Cj Full payment required upon acceptance of highest bid {X" Deferred payment as 
4 follows: If total bid is more than $200. submit 20% of bid or $00. whichever is greater. 
! Balance of bid to be paid within 2 hours after sale. 
s [YP.: OF PAYMENT: All psyments must be by cash, certified cheek, cashier's or (reasuree’s check or by 
« ¥ a United states postal, bank, express or telegraph money order. Make checks and mouey orders payable 

5 to ‘Internal Revenue Service.” ? 
4 


TITLE OFFERED: Only the right, title, and interest of .-..u...--".B Duffy Carting Coo Ince. 
in and to the property’will be offerod for sale. (See back of this form for redemption ight s.) 


NAME AND TITHE (To ped) DATE 
Joseph A. Vitalone, Revenue Officer 5/1/72 


bite KOM). — 


DDALZS FOR INFORMATION CONCLINING SALE 


— |e Trey 


Internal Revenue Service, 100 State Ste, Rochester, New York 263-3164 


A  — 


Form 2434. (Rev. 10-69) 
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REDEMPTION RIGHTS 


The rights of redemption, as specified in section 6337 of the Internal Revenue Code, are auoted as follows: 
"SEC. 6337. REDEMPTION OF PROPERTY 


(a) Before Sale.--Any person whose property has been levied upon shall have the moht to recy the amount 
due, together with the expenses of the proceeding, if any, to the Secretary or his delegate at any time prior to 
the sale thercof, and upon such payment the Secretary or his delegate shall restore such property to him, and 
all further proceedings in connection with the levy on guch property shall cease from the t:me of such payment. 


(b) Redemption of Real Estate After Sale 


(1) Period.---The owners of any real preperty sold es provi b ojes ie. 9 6385, their heirs exes * cr or ad- 
ministro'ors, or any persen having any inter: tthe ram. cr te -orany |} owe? Ir ' shall 
y 
be per:nitied to redeem thr property sold, ¢1 any paricuiar th : uh ocoperty, on any tmie wlan 120 
4 } Y 


days alter the sale thereof. 
(2) Price. -Such property or tract cf prop *'y shill be permitied to he redeemed ur ngeryine ft the yur- 
chaser, or in case he cannot be feund in th. cet in which the ; roperity to be re} win: Vis sit actied, then 


to the Secretary or his delovate, for the use ef tj nchaser, bis heirs, ctassigns.! | an.cunt paid by such 
purchaser and interest thereon at the rate of 20 percent per annum.” 


EFFECT OF JUNIOR ENCUMBRANCES 


Sec. 6339(¢). Effect of Junior Encumbrances.—A certificate of sale { personal prey: sty given or a deed to 


real property executed pursuant to section 6333 shell discharge such preperty from «il hens, encumbrances, 


and titles over which the lien of the United States with respect to which the levy was :.ad2 had priority. 


U.S. GOVERNMENT PHINTING OFFICE .1%9—-366-544 FORM 2434 (REV. 10-69) 
la Many. 


EE LE LE LE LE TL SS Sm 


rs 


at laced kent ee theme et = net a 


Vil ot 


ELT Ee LE LT TTT ES, 
| ORR ee es ee 
LR OLE OLLI ED SLL Ls OO TO 


, 
oy 
a . yh 
roms 668-A DEPARTMENT OF THE TREASURY —INTERNAL REVENUE SERVICE as 
(nev. Occ. 1973) 
DATE ‘ oe m ” 
NOTICE OF LEVY : ; 
05-05-75 i 
° ! py. Ap ; 
ti kia S f 
" Z —— ra) i 
can . + emote ine ’ 
Xerox Carp ‘ i\ (ly be WY, 
ees eee .: ; re” & ict 
TO Fee D.plays i »" 1 ‘ 
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Se ae » ‘ 
+ > aed wy ? % i 
yh a” geet, ¢ 
, al 25 = + > i 
‘tiv 
WNATING 1..5181C1 ; 
ee te aN tl ng Oe 
You ore hereby noi'fied that there is new due, owing, and unpaid to the Unite States of Am rica, om fhe fyspayer a 
whose nome eppears dclow, the sum of we 5 se gev sess : 
KINO OF TAS OATF. OF ee UNPAIO fi r 
TAX PERIOD ENDED ASSESSMET IDENTITING NO. RSSESoMENT tee 


03-31-74 
09-30-74, 
09-30-74, 
12-3297) 


OS:15 
12-23 


05-15-7h 
-h 
-74 
05-19- 


15-0795879 
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39,477.79 
695.73 


20,333.59 
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DUE $5,333.E4 


TOTAL AMOUNT 
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You are further notified that demand has buen made for the on :¢ herein uper. te trenaye “as 
neglected or refused ta pay, and thot such enevnt ts stili due, oa ; vd tromn /, 
you are furiher notified that ... preperty, right. to propetty, mane. wd baak oes a oe 
session and beronging to thist «ayer (or with 1... et to which youare .. . ved! and all suv t wy wi 2, 
obligations ow xq from you to , teepayer, of co which thers is a lien pr. cided under Cha; Sd, tet Re he 
enue Code 2. .%4, ure hurcby ove Uponar. seisad hk: sotistuction of ta aforesaid tu. ot ha i aide a 
lions provided vy haw, and demas is hereby urder us you Irr ihe am. ent necessary te i 2 vate ger! ty 
- ~- ¢ 
forth here 1, Gr tur sucm buscer sums YOu meg cor wade to hin, to be oy tod os a pava ee itiry vw. 
' : © ¢c 2% 
Checks or «on y orders should tum trae ude to Cate sh Revenue os 6. 
—_————— rl + -_- -- —s - ———-— «= -- - - - - _—<- . _—_e_ - - 
SIGNATURE } F Wick Ph. Die AN, Mae? Fae ent é 
Shine ee fh foe id Roveiay Officer jainrsde oot & 3 : ‘ rs 
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(Name and Address of Taxpcyer) ie ue tae” ee <i 
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<> nO RRP, ae CS EE 
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: (REV. OFC. 1973) (ee, : $ 
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ORIGINATING O'STRICT 


: , ‘ ant PulffaLo, W.Y. 
ee Se a, SSE SN OTS, SE eee Me ete: SS) LS fn 
; You aro herchy notified thal there is now due, ewing, and unpald to the United States »f America, from the taxpayer 
: whose name oppears below, the sum of $ 

=) — 

‘ KINO OF TAX CATE OF eo MO STATUTORY 

TAX PERIOD ENDED ASSCSSMENT ee ae si NT AoITICNS ities 


0S 20-7), | 09-15-74 | 16-0793879 $ 33, 2°8.55! 


2290 u 


06-30-75 


1}? 3302.5 34,552.06 
i S41 03-31-7); G3-15-74 | 16-6795579 2,501.25] 3603. 15,189.62 
2299 04-20-77); 11-1127); “ 1,227.45 él G 1,373.17 

i, 


1i-11=7h 1,h74.25 


| 
TOTAL AMOUNT DUE | 85,627.65 
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You are furitner ac'ilied that demand has been 1+2de for the ancent set forth | erein upon "e 
neglected or refused to pay, ard that such omecnt is cil due, ewina, and vege'd fren tht cx: yer. Acco: tingly, 
you ore further notified that cll properly, righis to preporty, moncy:, credits, ard hor asiis mow in your pos- 
session and be!onging fo this terpayer (or with respect to which you aro ebligoted) and us: + ms cf money or other 
obligalions owing from you to fils taxpayer, or en which there is + lien provided vuncier vapter 64, Internol Rev- 
enue Code «Ff 1954, are hereby levied upon and seized for satisfaction of the aforesaid tx, together with all addi- 
lions provided by law, and demand is hereby mada ‘upon you for the umour! necessary '> satisiy the liability set 
forth herein, or for such lesser sum os you may ko ‘indebted to him, to be applied asa puy.tent on‘ his tox ‘liability, 
Checks cr money orders should be made ston Ti lo “Internal Revenue Service’. 
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e Po Phen tee, that this notice of levy was 
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You are hereby notified thai there is now due, owing, and wnpaid to lhe United Stuies of Ari crica isan tha taxpayer 
whose name apyears below, the sum of a. ; : 
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You are further notified tat demand has been made for tha amour? to. f ch herein upon tre texpaye 1s 
neglected or refused to guy, Gad that such amet is still’due, oo: 3 “Diesen: * . ce . 
you are further notified tivt oh property, right ‘Op. dporty, ite ye. J bank de 
session Ond |} ‘uonging te this te ayer (or wilh re oct ta which you gre + +d} and oli se ' ver 
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You ore further notified that demand has teen medy for the amo. ts ti herein upss the * pave hus ry 
neglected o: refused ts poy, and thal such Gmowat i. still due ovis . 1, of froin tii. ia cash ; ee : hers 
you ore further netifieu that all property, rignts to property, monnys, © , ted Bank dep see. tow 42. Per ¥. 
session ond beionging to this toxpuyer (or with respect lo which you are co 3c vd) and ull sum. foe ay ¢ other ew 
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IN THE UNITED STATES DISTRICT COURT FOR THE 


WESTERN DISTRICT OF NEW YORK t 
. { 
ROBERT J. MYKINS, 
Plaintiff 


Ve CIVIL ACTION NO. 75-224 


UNITED STATES TREASURY 
DEPARTMENT, INTERNAL 
REVENUE SERVICE, 


‘ 
Nee ees ee ee te ele ee 


Defendant 


‘UNITED STATES OF AMERICA'S 
MOTION TO DISIISS 


Comes now the defendant in the above-styled cause, United 
States Treasury Department, Internal Revenue Service, by its 
attorney, Richard J. Arcara, United States Attorney for the 
Western District of New York, and moves this Court, pursuant 
to Rule 12(b), Federal -Rules of Civil Procedure, to dismiss 
plaintiff's Complaint, on the grounds that: 

1. The Complaint fails to state a cause of action upon 
which this Court may grant relief. 

2. This Court lacks jurisdiction over the sovereign, 
United States of America, which has not consented to the relief 
requested by the plaintiff. 

3. The Complaint seeks to enjoin the collection of taxes ) y 
which is prohibited by Section 7421(a) of the Internal Revenue 
Code ef 195%. 


A Memorandum in Support of this Motion is attached hereto. 


RICHARD J. ARCARA Pr 
United States Attorney | 


By: 
Of Counsel: DAVID G. LARIMER 
Assistant U. S. Attorney 
° ; GERALD C. MILLER 
° Trial Attorney, Tax Division 
U.S. Department of Justice 
Washington, D. C. 20530 
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-preliminary injunction should not be granted, enjoining She Jdefen- 


would produce injury to the plaintiff, and 


_@ee 
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us 
jun 1 1975 At ~a-tigtion Term of the US. dDist- 
e oe rict Court; Rosters District of 
wTreoe Dryt 4 
INTERSAL G2eined soi ves tlew York at the-Pederal Building, 
BUFFALD CISTRIC es city at wocheakeer tat YOSe on ths 


ay of , 132. 


PRISENT: ROW. - MAROLD P. BURKE 
‘UlS. District Geese Judge 


UNITED STATES OF AMDCRICA WESTERN DISTRICT OF NEW YORK 
U.S. DISTRICT COURT cITy or RCC“TSTER t, NEW YORK 


RCESRT J. MYKINS $ 
993 Stowell Drive 3 
Rechester, New York, : ORDER TO SHCe 
‘ ; Plaintiff, 3: CASSE ON HOTION 
s POR FRELT.Z:ARY 
-yvs- : INJUNCTION wiITz 
; : TENFORARY RI- 
U. S. TREASURY DEPARTMENT-INTERNAL : STRAINING ORDER 
REVENUE SERVICE 3 
Federal Building-109 State Street : 
Rochester, New York, : es 
Defendant. : Caul 75 ay 


ON reading and filing the affidavit of Robert 7. Mykins, 


sworn to the 12th day of Sune, 1975, the summons, verified compla: 


ie 
and wideenaking herein, 


LET the defendant show cause bef ore nN Court at a 
Ad. Csccil 
Motion Tern to be held at the LF anon PERT am “Too State Street, 
Rochester, New York on the <3 day of -1975 at 10:00 A.M. 


on that cate or as soon thereafter as counsel can be heard «hy a” 


dant, and pending a determination of this action for a permanent 
‘ a, ; poo 

injunction, for damages against the defendant, on the groune that 

the plaintiff has cemanded a permanent injunction and that sai 


acts of the defendant, if committed, during pendency cf this actic 


> - 
vJ | 
-2-] 
zt piigstaa. that a we actica for a tenporary 
restraining order ex xiges a and thet en: egteeess £ defendant's fei- 
‘ \ ar 
eral tax lien aqainst tw. EB. o fty cae Canpan ‘Inc » se 3 


cause immediate and irreparable demage, inje y and loss we che 


plaintiff i SE not can be szrved and a nearing hac, ana the 
/ 
plaintiff ha ing. suknitted an sodheeasine |e. is” ‘ 
ORDERED, that the plaintife’s uncestaking we and the earl 
is hereby rfixed in the sum of ; pene that the 
° 
e is not entitled to 


spies 238 af it r finally determined that 
a fi nad restraining order will co. to the defendant all damages 
and costs which may be sustained by reason thereof, and it is 
further 

ORDERED, that pending the hearing and determination of 
this motion, \the defendant herein be an the same is hereby 
enjoined and epieoapaees from enforcing federal tax lien against 


tn. B. Duffy hastine Company,Inc., and it is further 


: ORDERED, that all debters of Wn. ffy Carting 
Company , Inc.|, are enjo ned from raying any monies to dpfendant 
pursuant to yaric. notices of le served upon said debtors 


by the defendant 1: “itherance of its federal tax lien, and it is 


further 
ORDEPED, that service of this order ani papers upon 
which it is based , *ha undertakiag_herein sand ths -service—st——ns 
MITTLEMAN sucsens—end-comptiaint be made on or before otsclech” 
AND 
PIETROPAOLI on the /@ day of Na) pnts 71975 by delivering 
ATTORNEYS AT LAW 
SUITE 604 


EXECUTIVE OFFICE BLOG. 


ROCHESTER, W. Y. 
14614 


remem ~<a . = it TN 
Al > Ee ETT LT TE TT TL Te 
; . = ey 
Go” 
b3- ] ree) 
copies of papers and a certified copy of the order on the 
| defendant persona ‘ through its District Director in Rochester, 
“ew York or the de uty District Director in Rochester, Uew York 
Ht and said service shall be deemed sufficient. 
* | Dated: Roghester, tiew York 
975. Ne ff ; 
Jee nt (2+ + s ar ’ ) td 
S. i a - Py, 2 
| ae r ria an et RAHAtike 
r BAROLD?P. BURZE 
| U.S. District Gourt-Judce 
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UNITED STATES OF AMERICA “ZSTLERN DISTRICT OF VEW YORK 
UNITED STATES DISTRICT COUPT CITY OF ROCHESTER, NI? YORK 


ROBERT: J. MYRINS, : 
Plaintiff, : 
F a 
-vs- $ AFFIDAVIT 


Defendant. : 


RY DEPARTMENT-INTERNAL : 
I 

STATE OF NEW YORK) 

COUNTY OF MONROE ) SS. , 

CITY OF ROCELSTER 

ROBERT J. MYKINS, being duly sworn, deroses and says: 

1. That he resides at 995 Stowell Drive in the Town of 
Greece, County of Monvoce and State of New York and that he is the 
Plaintiff in the above action. 

2. That on or about the 16th day of July, 1974, you 
deponent, together with one, Robert £. Schmidhammer, entered into 
a@ management agreerent with wm. B. Duffy Carting Company, Inc- in 
which your Geponent and the said Robert H. Scimidharmer, were to 
advance certain monies to %m. D. Duffy Cartiag Company, Inc. and 
in which Wm. B. Duffy Carting Company, Inc.. gave your deporent and 
the said Robert H. Schmidhammer the exclusive right to operate and 


manage said company for a period of three (3) years. 


your deponent herein advanced large sums of roney to tin. B. Durty 
Carting Company,Inc., in order that said corzany could continue 


j 
| 
3. That in furtherance of said management agreement, 
in business. 


METROPAOU 
aTroant's aTuw 


EAECUTT SE CFFICE 8.06. 


tags 


4. That on or about the 17th day of July, 1974 your 
deponent and th. 3. Duffy carting Company,iInc., entered into a 
security agreement in which your a ponent obtaine: a security 
snteeees and all of ‘im. B. Duffy Carting Comcany,Inc., personal 
property, @ebtors accounts, contract rights, chattel pacers, 
accounts and contract rights now owned or hereinafter owned by 
William 8. Duffy Carting Company,Inc., and all chattel papers 
now owned or hereinafter owned by Ym. 3B. Duffy Carting Company,Inc 

5. That pursuant to said security agreement your 
deponent caused to be filed a financing statement pursuant to 
Article 9 of the Uniform Commerical Code of the State of New York, 
said financing statement having been filed in the office of th 
Monroe County Clerk on July 17, 1974; and further pursuant to said 
Security agreenent, your deponent caused a financing statement to 
be filed in accordance with Article 9 of the Uniform Commerical 
Code of the State of New York with the office of the Secretary of 
State of the State of New York on Seotember 26, 1974. 
6.That on the 21st of January, 1975 the defendant’ filed. 
a federal tax lien in the office of the Monroe County Clerk agains 
Wm. B. Duffy Carting Company,;Inc., in the amount of $75,681,29. 

7. That pursuant to saic federal tax lien, the defendant 
herein seized various items of personal sroperty owned by Vin. 5. 
Duffy Carting Company,Inc. 

8. That: pursuant to said seizcere, a public sale of said 
items was held at the office of ™. B. Duffy Carting Company,Inc., 
on May 15, 1975 at 9:30 A.M. Puxsuant to said sale, defendant 
herein received $11,892.00, which upon information and belicf, 
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. 21, 1975, defendant herein has issued several notices of levy to 


owe 
a 


vu 
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defendant herein applied to the taxes due and owing to defendant 
by tm. B. Duffy Careine Company,Inc. 

9, Thatssaid seizure by defendant of the assets of 
wm. EB..Dutfy Carting Comnany,Iac., was in violation of your. 
deponents security agreement; and further that the sale of saiz2 
assets pursuant to said seizure was in violation of your deronents 
security interest and contrary to law. 

10. That your deponent's security interest was perfected 
prior to the filing of defendant's federal tax lien and conse- 
quently, your deponent's interest in the assets of %n. B. Duffy 
Carting Company,Inc., have priority over defendant's federal tax 
lien. 

12. That defendant wrongfully and contratory applied 
the proceeds of the sale of the assets of tm. B. Duffy Carting 
Company,Inc., to reduce its federal tax lien. 

; 12. The proceeds of said sale, referred to above, should 
have been paid over by the defendant and should have been applied - 
as partial satisfaction of your depone:t's security interest. 

13. That pursuant to said federal tax lien filed by 


defendant against Wm. B. Duffy Carting Company,Inc., on January 


the debtors of tm. B. Duffy Carting Company,Inc. 
14. That the issuance of said notices of levy have in- 


paired the security interest of your deponent herein. 


63 
[-4- ] 
15. That your Ceronent has no arlequate remedy at law 


relative to this cause of action. 


Dated: Rochester, New York 
June 12, 1975 


Sworn to before me this 
12th day of June, 1975 


. PA Soar PIETAQPACEL 6 Public 


Siata of New York, Harree County 
My Commission Expires tAarch 39, 1 21% 
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UNITED ST*.TES OF ANERICA 
IN THE DISTRICT COURT CF THE UNITED STATE 
FOR THE WESTERN DISTRICT OF NEW YORK 


/ ROBERT J. MYKINS, 


Plaintiff, 
CIVIL ACTION 


? 
NO © 75-224 


-VS- 


UNITED STATES TREASURY DEPARTMENT, 
INTERNAL REVENUE SERVICE, 


Defendant. 


Transcript of proceedings had in the above- 


entitled matter, before the Hon. Harold P. Burke, United 


Rochester, New York, on Monday, June 23, 1975. 
APPEARANCES: | 


MESSRS. MITTLEMAN & PIETROPAOLI 
(By Patrick J. Pietropaoli, Esa.) 
604 Executive Office Building 
Rochester, New York 


Appearing on behalf of the Plaintiff 


RICHARD J. ARCARA, ESQ. 
United States Attorney 

(By David G. Larimer, Esa.) 
United States Courthouse 
Rochester, New York 


Appearing on behalf of the Defendant. 


A. JAKE JACOBSON 
,OFFICIAL COURT REFORTER 3 
254 U. S. COURTHOUSE ? 
ROCHESTER, NEW YORK 


States District Judge, in the United States District Court 
i=) 2 


rere ee See 
ET A ERE eter 
2 a me RE ROE I 


Rochester, New York 


Monday, June 23, 1975 


MR. PIETROPAOL™: Mey it please the 
’ 

Court, I appear for the moving party, Robert 
J. Mykins and I will outline the facts of tee 
case very briefly for the Court. 

* In July we 1974, more particularly 
July 16 of 1974, Robert Mykins, the plaintiff 
herein and ancther individual entered into a 


management contract to manage a facility in 


this town called the William B. Duffy Carting 


Company, Inc. That contract provided for 


Mykins and his partner to advance certain 
monies to keep William B. Duffy Carting Company, 
Inc. in existence and in furtherance of that 
contract, and more particularly on July 17, 
1974, the Duffy Carting Company and Mykins and 
his partner executed a Security Agreement in 
which perscnal property of William B. Duffy 
Carting settee Inc. and accounts receivable 
.of William B. puffy Carting Company, Inc. were 


pledged as security by that company for Mykins' 


Ree eee ee a a eT errr e 


| [ 3] 
advance of monies to the einen: 

In furtherance of the Security Agreement 
which was iis by the parties, a financing 
statement, pursuant to Article 9 of the : 
Uniform Commercial Code of the State of New 
York was duly filed in the office of the Monroe 
County Clerk ex July 17, 1974 and. also a 
copy of that financing statement, Your Honer, 
was filed with the office of the Secretary of 
State of the State of New York on Septemoer 26, 
1974. aorta 

In January of 1975 the Treasury Department 
Division of Internal Revenue filed a Federal 
tax lien for ,rayroll taxes due and owing by. 
William B. Duffy Carting Company in the office 
of the Monroe County Glerk; the amount of that 
lien being $78,571.29. ° 


It is our position today, Your Honor, 


that the Internal Revenue Service has violated 
the rights of a secured party pursuant to the 
Uniform Commercial Code, Article 9 of the 

State of New York, Section 6323 of the Internal 


Revenue Code outlines the law in this particule; 


1 
ee 


[4] 
area and the keynote case in this area is 

the case of Donald V. Madison Industries, Inc. 

from the Court of inniatlts Kansas, 1973. 

. 

. That case discussed the security interests 
and priorities relative to Sutera? tax liens 
and set up a four-point test to determine 
whether ap rared. or 4itors under a State Law 
have priority over the Internal Revenue 
Service. The case briefly stated that a 
security interest would take pr. ority over a 
filed tax lien if, number one, the security 
‘gameoant stunned tron a written agreement 
which we have in this case, which was entered 
{nto before the Federal tax lien was filed; 

. (bd) and it qualified as a commercial trans- 
action under the State Law. The second test 
was that the loans were made pursuant to the 
etttes agreement not more than forty-five 
days after the tax lien was filed. 

THE COURT: I will have to analyze that 
case. It is a waste of time to go through 


the steps and analysis. 


MR. PIETROPAOLI: The citation of the 


| lance (5) 
case if Your Honor pleases ’83 Fed.2d. 
THE COURT: It will be in your brief, 
won't it? 7 
MR. PIETROPACLI: 1 don't have a brief 
here today, Your Honor. 


THE COURT: Then I won't remember the 


case. 
; MR. PIETROPAOLT: Okay. 

THE COURT: If you think that case is 
very important it certainly should be before 
me when I decide. the case and I'm not going 
to remember what you say here this morning. 

MR. PIETROPAOLI: I will be more than 
happy to file a memorandum. 

THE COURT: I don't care whether you are 
happy about it or not. I think you ought to 
file a brief. | 

MR. PIETROPAOLI: Fine, Your Honor. 
Well, subsequent to the Internal Savenes 
Service's filing of their tax lien, Your 
Honor, they issued Notices of Levy pursuant 
* to that tax lien. They herve sold certain 


prtperty belonging to William B. Duffy Carting 


a) 
oO? 


” ne (61 
Company, items of personal property. They 
sold it on May 15, 1975. It is our contention 
that that violates our security interest. . 
Secondly, they have issued Notices of laws to 
various debtors of. William B. Duffy Carting 
Company, and monies have been paid b: these 
debtors directly to the Internal Revenue 
Service, in violation of our security interest. 
Consequently, Your Honor, we ask that a 
preliminary injunction be awarded by this 
Court in favor of the plaintiff against the 
defendant, until such time as the issues are 
decided in the main lawsuit. Thank you. 

MR. LARIMER: Your Honor, I appear for 
the United States Treasury Department. Your 
Honor, we received last week from the Internal 
Revenue beevtas in Buffalo a copy of what is 
called an Order to Show Cause on Motion for 
Preliminary tigutee, with Temporary 
Restraining Order. 


THE COURT: I didn't grant any Temporary 


. Restraining Order did I?. ot eee 


MR. PIETROPAOLI: No, Your Honor. 


i | 
G&S 


[7] 


- MR. LARIMER: eas Honor, : estan -- 

THE COURT: Apparently ny soles ranting 
injunctions aren't very important. You don't 
even know whether I granted a Temporary 
Restraining Order. | 

MR. PIETROPAOLI: Tne Court denied my 
request for a Temporary Restraining Orcer. 

THE COURT: I.thought so and I said today 
for oral argument. 

MR. LARIMER: This is a hearing. 

THE COURT: This is a motion now for 
Preliminary Injunction. 

MR. LARIMER: All right. The reason I 
had some difficulty, the motions which were 
submitted were crossed out apparently by 
Your Honor on the Temporary Restraining Order. 

THE COURT: That means they are out when 
I cross them wat 

, MR. LARIMER: The original paragraph 
requested the hearing be held today for a 
permanent injunction. 


THE COURT: No, for preliminary injunction. 


Itm not holding a hearing this morning for 


= 
Co 


(8 ] 
permanent injunction. That would be the 
trial. | : 

MR. LARIMER: That is why I was somewhat 
confused, Your Honor’. I assumed this was 
for preliminary, injunction and I will address 
myself on that assumption. 

My first point is that the United States 
Attorney's office, nor the Department of 
Justice was never served with that petition. 
Counsel requested this morning that the 
Government be enjoined, that the Court:issue 
a preliminary injunction, but counsel does 


not state what we shovld be enjoined from 


doing. In the first part of his argument 


here today -- 


THE COURT: I.would take it they mean 
to enforce the tax lien. 

MR. LARIMER: Well, I'm not sure. In 
the first part of his argument today, counsel 
spent a inate deal of time talking about what 
perhaps could be described as a wrongful 
conversion that the Government levied on some 


property and then sold it and he is claiming 


KN 
& 


ys 
, [9] 
in his claim this morning that that was done 
illegally and therefcre he should presumably , 
get that money back. Of course it amine 
some time ago ia ae aie of injunction 
| would be fruitless at this point. If that 
| is his primary concern today the motion should 
be denied. He has filed a lawsuit against the 
Government attempting to get that money back. 
He can pursue that. There is no need for any 
kind of injunction. | 
In satateen on that point I would say 
pest } whoever purchased the property of the taxpayer 
at the tax sale of coursedid so with the 
. understanding that the property was purchased 
subject to any prior liens. That is a 
normal tax sale procedure so that counsel 
could proceed against whoever bought this 
property, could proceed in an attempt to ) 
recover the monies from the people who sy 
purchased that particular personal property 
. of the Duffy Carting Company. 
. ‘But in any event if he is suing the 


Government for allegedly wrongfully converting 


[16] 


‘this property there is no need to enjoin the 
3 Government from doing what it has already 
done. I. gather from his papers, and I'm 
referring specifically to the affidavit 
attached to the Order to Show Cause, the only 
—- that refers to anything else other 
than the fact that the Government allegedly 
svanartasty pananeie this property is av 
_ Paragraph 14 of that affidavit, wherein he 
states: "That the ‘issuance of Notices of 
Levy have impaired ten sheeette Anterest 
of your deponent herein." 
" Nowhere in that affidavit, or today, 
does he say how the Government by filing 
levies on certain property has impaired the 


- 


security interest. The Government has not 

yet made its fina. uaki on those debtors 

of the Duffy Carting Company for the money. 
We have not conuneted them to pay over the 
money to the Government. All we have done is 
file levies in the Clerk's Office esteblishing 


* our priority. Now perhaps the most reasonacle 


approach would be that the Government will 


(r2] 


agree that we will not make that final 

demand of payment on the levies at least 

for thirty days. We would request a hearing 

on the permanent injunction be held no sooner 
, 

than thirty days. 

THE COURT: That is «Sh They are 
suing for a permanent injunction. They are 
entitled to a trial. 

MR. LARIMER: That is another problem. 

To look at their complaint it is defective 

on its face. It giteces patted a basis 

that this Court has any type of jurisaiction 
so very shortly of course we will be moving 
to dismiss the complaint on that basis, that 
there is no allegation of any statutory right 
giving the plaintiff leave to sue in Federal 
Court. So of course at this point -- 

THE COURT: It seems to me if there are 
grounds for dismissal that ought to be the 
first motion to be considered in the case. 

If this Court has any jurisdiction there isn't 


any purpose of my sitting here and listening 


“2 


to argument. é | 
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MR. LARIMER: As I say, we received 
these papers last Thursday and we will 
immediately do that. I expect we can have 


that done in thirty days. 


, 
THE COURT: July 14th, if you are going 


to move to dismiss it. 
MR. LARIMER: Very well, Your Honor. 

I ‘will request an additional two weeks. I'm 
going to be out of town and if I'm not going 
to be handling it,somebody from the Department 
would be handling it. There would be no 
problem but I would request that additional 
‘tan weeks and the Government would agree that 
we will not reauest, any mn debtors of 

this company to pay over that money. 


MR. PIETROPAOLI: Your Honor, they 


4 


already have -- 


THE COURT: Just ra moment please. Wait 
until he gets through. | 

MR. LARIMER: Your Honor, we have filed 
our levies. I do not know for certain whether 


the Internal Revenue Service plans to file 


additional levies but they will not demand 


ud 
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payment at least until we have had a chance 
to air this motion to dismiss in thirty 
days. ; 

MR. PIETROPACLI: If Your Honor please 
they have already demanded payment pursuant 
to ses of those levies that were filed and 
the Xerox Corporation last Friday did pay 
ales to the Sikaniad Revenue Service $8,000 
of monies due and owing from it to Duffy 
Carting isin 7 

MR. LARIMER: That is news to me. 

I was told this morning that nothing like 
that had happened or saat stais happened. 

THE COURT: Somebody has got their 
signals mixed -- 

MR. LARIMER: I can clarify it. The 
Government would oppose, other than what we 
have conceded to, we would oppose any motion 
enjoining the Government from filing levies. 

THE COURT: I'm not going to grant any 
injunction here this morning. I'm going to 


“put this down for July 14th and if you are 


going to move to dismiss I will hear that 


“ = Her, ry 


motion at that time. It seems to me that is 


the important thing in the case, that if the 


Court hasn't any jurisdiction there isn't any 


purpose of sitting here and listening to 
motions. ) 

MR. LARIMER: We are adjourned until the 
14th for the Government's motion? 

THE COURT: July 14th. Anything that you 
want to do, do it by July i4th. 

MR. LARIMER: Other dean ia conceded 
this morning there is no injunction against 
the Government. 

THE COURT: There is no injunction.period, 
and I can't make that any plainer. 

MR. LARIMER: Thank you. 

MR. PIETROPAOLI: Do I understand that 
we have a stipulation from counsel that trere 
will be no demand for payment? 

THE COURT: Ask 1.1 about it. I haven't 
heard any stipulation. 

Is that correct? 

MR.LARIMER: Your Honor, I believe I 


stated that the Government would not make any 


TE, eR NO ee eA me 
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7s 
final demands for payment for two weeks until 
the motion to dismiss is resolved. 


MR. PIETROPAOLI: Thank you. ‘ 


— 


Oe | 
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Rochester, New York 
Monday, July 28, 1975 
THE CLERK: Robert J. Mykins versus 
United States Treasury Department, Internal 
Revenue Service; Order to Show Cause for 
Preiiminary Injunction. Motion by the 
Government to dismiss. 
MR. PIETROPAOLI: If it please the 
Court, I argued this motion with Mr. Larimer 
I believe on June 23rd of this year and I'm 
not going to argue it aguin before the Court. 
THE COURT: What was the motion then? 
MR. PIETROPAOLI: A motion for preliminary 
injunction. | 
THE COUR: What kind of a case is it? 
MR. PIETROPAOLI: It is a case against 
the Internal Fevenue Service based on a 
security -Agrecsent which my client has filed 
pursuant to Articie 9 of the Uniform Commercial 
Code of the State of New York. 


» I have a memorandum summarizing my 


oral exgument of the 23rd and a statement of 


a 


the lew as I see it that applies to tnis 
case. Now the Clerk has also indicated that 
a motion to cismiss our action has been made 
by the Government. If the Court please, that 
motion was seis aia my office by mail at 
about eleven o'clock Friday morning. I have 
not had an nkbiaianies to research the law 
that is quoted in the memorandum that supports 
the motion. In addition to that the motion 
papers don't even have a return date on that 
and I would at this time object to that motion 
being considered today along wivh this motion. 
MR. MILLER: My” name is Gerald Miller. 
I am from the Tax Division of the Department 
of Justice in Washington, D. C. We would ask 
that the Court consider the motion todismiss 
filed by the United States as an opposition 
to plaintiff's motion for a preliminary 
injunction or a temporary restraining order 
and that insofar as the first cause of action 
| of the complaint is concerned, if the Court 
S80 wishes that we not consider it as an 


opposition at this time it merely is a motion 


~e 
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to @teuies: perhaps to be decided at a later 
date. The second cause of action sets forth 
in the complaint requests injunctive relief 
against the levies which have not yet been 
made. In our memorandum we do cite a case 
decided by this Court in whale Sela ater 
wrote vs his final conclusion of law that tne 
Court lacks jurisdiction antes Section 426 -- 
I would add that is of the Internal Revenue 
Code -- to enjoin « threatened levy. That is 
exactly the relief which has been requested 
here. The Supreme Court has several times, 
and three times within the last year reaffirmed 
the principal against granting injunctive 
relief against the Internal Revenue Se.vice 
in the collection of taxes. And I think that 
the federal rules of Civil Procedure are 
liberal and broad enough so that our motion 
to dismiss could be considered as an opposition |- 
THE.CCURT: If I heard this motion in 
pew what 28: it doing on the calendar again? 


‘ MR. PIETROPAOLI: If it please the Court, 


the Government asked for an adjournment to 


aie ts 
- . 7 : | [5] 
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July 14th for the purposes of submitting 

an answering affidavit in a memorandum. They 
did not do that. They estane my office about 
July llth or July 12th and requested a further 
adjournment to today's date because one of the 
counsel was out of town. They filed a motion 
to dismiss and I didn't receive it until 
Friday morning, in the mail. 

THE COURT: I suggest that the matter 
be submitted for ae neain including the . 
motion to dismiss. I will give you as long 
as you want to answer it. 

MR. PIETROPAOLI: I would request sometime 

around the middle of September in view of the 

fact that I am going to be away at least two 
weeks and possibly three, weeks in the month 
of August. 

THE COURT: All right, September 15th. 

MR. MILLER: If I may, Your Honor, in 
June, when this matter was first brought 
before the Court, Mr.-Larimer agreed on tehalf 

: of the Government that the Internal Revenue 


Service would not make any :collection 


62 
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activities until the interim, until this 
matter is heard. It is now our position tnat 
this agreement ended as of today and ti.e 
status quo will nd longer be maintained if the 
Internal Revenue sutesen deems it necessary - 
to make additional collections with respect 
to the texpayer's ‘anaes. I feel that I must 
so advise them. 

THE COURT: Yqu make a motion, not on 
notice, to isis Medi this morning. He is 
entitled time: to answer that. Now in view 
of the fact that I am trying cases the 
balance of this week and we fold.up here 
during August there is nothing I can do by 
September any way. 

MR. MILLER: I understand that this is 
a complaint that has two causes of action. 
The first cause of action requests a money 
judgment against the Government for property 
which has been levied upon them and has been 
sold pursuant to that levy and the plaintiff 
seeks the proceeds of the sale. The motion 


to dismiss 4s adagressed to that cause of 


=———. 


w ‘ 7 (7] 


action ae well as the reauest for injunctive 
relief. We do not ask the Court to decide 
the auestion of the money judgment at this 
time. However, the plaintiff has previously 
made a motion for temporary or preliminary 
Sadianntebins relief. Our motion to dismiss can 
be viewed as an opposition to that motion. 

THE COURT: Whatever motion it is I can't 
decide it today. I can't decide it the balance 
of this wha senaas I'm ontrial. I am not 
here in August so I'm not ready to do anything 
until September. 

MR. MILLER: I undevehend that. 

THE COURT: September 15th. 

MR. MILLER: I will continue to advise 
the Service, however, that it may now collect. 
THE COURT: No. You may not advise it 

shat it may now collect. 

MR. MILLER: In that case I request the 


Court consider since this is basically the 


plaintiff's motion and he is the one who has 


: sought the injunctive relief that the Court 


consider transferring this case to Buffalo. 


LI FLITE BI 
ST 
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THE COURT: No. I'm not going to trensfer 
the case at all. I don't put my work over on 
the Buffalo Judges merely because I go on 
vacation. Ever since I have been on the 


bench we close up here in August. 


MR. MILLER: I must advise the Court that 
the Government nu longer considers that 2 
agreement to be in effect, to maintain status : 
quo -- : 
THE COURT: I will grant the stay until 
September 15th. 
Ler MR. PIETROPAOLI: Thank you, Your Honor. ; 
MR. MILLER: Will the Court enter a 
written Order? 
THE COURT: I will when it is presented. 
I don't think any is necessary, but if you 
want one present one. 
MR. PIETROPAOLI: If counsel would like 
a written Order I would be more than happy to 
prepare one for Your Honor's signature. I 
: will have it this week, Your Honor. 


* MR. MILLER: Your Honor mentioned 


September 15th. 
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THE COURT: That isn't for . hearing. 
That is to give an opportunity to file ‘ 
whatever you want te file. That is not for a 
hearing. | 


MR. MILLER: Thank you, Your Honor. 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


TT 


ROBERT J. MYKINS, $ CIVIL ACTION NO. 75-224 
: Plaintiff 
-vs - $ ORDER GRANTING PRELIMINARY 
UNITED STATES TREASURY : INJUNCTION 
DEPARTMENT, INTERNAL REVENUE 
SERVICE, 
Defendant 


———— 


This matter having come before the Court on plaintiff's 
Complaint and Order to Show Cause, and the United States of 
America having filed a Motion to Dismiss plaintiff's Complaint, 
and counsel having appeared in response to said Order to Show 
Cause, this Court is of the opinion that plaintiff should have 
additional time to prepare a response to said motion, and 

IT IS HEREBY ORDERED that plaintiff shall file his 
written response, if any, to the Motion to Dismiss on or before 
September 15, 1975; and 

IT IS FURTHER ORDERED that the defendant United States 
Treasury Department, Internal Revenue Service, is hereby enjoined 
from seizing any assets of William B. Duffy Carting Company, Inc. 
in which the plaintiff claims a security interest until such 


time as this Court shall enter a further order herein. 


ih ea 
Oa we 8 GP ge. | a 
ATTEST:, A TRUE COPY. 
fie Ate 
cay f Se *6 : 
age a ee ERE HAROLD P. BURKE 


tt ae em OES United States District Judge 


HAROLD. P. ‘ BURKE reg 
U. S. District Judge July ZS 1975 


guly 2, 1975. 


UNITED STATES DISfRICT COURT 
WESTERN DISTRICT OF NEW YORK 


ROBERT J. MYKINS, 


v. $ CIVIL ACTION NO. 75-224 
UNITED STATES TREASURY : ORDER TO SHOW CAUSE 
DEPARTMENT, INIERNAL REVENUE 
SERVICE, 

Defendant 


a Upon the affidavit of Joseoh A. Vitalone, Revenue Officer of ine 
sty: ek kein trel Pia jie wb yer i age tug a’ + taS Mi} teria : i sthewns 
°) 


Internal Revenue Service’' and the Moti of Richard J. Arcata, 


eines 
States Attorney for the Western District of New York, it is 
ORDERED that Robert J. Mykins appear before the United States District 


Court for the Western District of New York in the courtroom at the 


_ United States Courthouse in Buffalo, New York, presided over by the 


a ¢ Pe.» 
undersigned on the |; * day of August, 1975, at “| t+ o'clock in 


the Ents noon to show cause, if any he has, why he should not be 
compelled to post a bond, with surety, in the amount of $125,099.09 

z the purpose of securing the claims of the United States of Anerica 
for the unpaid taxes of Willian B. Duffy Carting Co., Inc., or in the 
alternative, why, this Court should not vacate the Order Grancing 
Preliminary Injunction entered herein on July 28, 1978. It is further 

ORDERED that this Order together with the affidavit may be 
served upon the plaintiff, Robert J. Mykins, by dohtvens of copies 
‘ ghowene to trin-peseanally—o#-to his counsel, Patrick J. Pietropaoli, 
mo e wie hey bey 


Ge ae rh, om 
we ° 
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Dated at Buffalo, New York, this (~~ day of August, 1975. 
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UNITED STATES DISTRICT JUDGE 
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Defendant 


JOSEPH A. VITALONEZ, beinz dulv stvrorn, denoses and says: 
1. That he is a duly commissioned Revenue Officer of she 


Internal Revenue Service with a vest of duty in Fechester, 


2. That in his capacity as a Revenue Officer he has teen 


assinxnned to determin 
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fad 47% @ one a4 _ Q 
Qc .2iitan Ss. ours Cartine ¢so.,. Ise. 
3S 4 Rey tle *” %, 9 4 eo * e - 
3. That tn furtherance of the collection sf the aforesaic 


liasiilities a iiotice of Federal Tax Lien was £2234 with the 
“onroe County Cles:, Rochester, c’e" Yor: 
Tax LLens have also been filed with the Secretar; of State at 
Albany, New York on January 22, May 20 and June 5, 1975. 

4, In a further attemot to collect the liabilities, the 
Internal Revenue Service has seized the operating rishts of the 
taxpayer, William B. Duffy Carting Co., Inc., as evidenced bv 
New York State Department of Transportation Certificate of 


Public Convenience and Necessity Number 3270 and Interstate 


Commerce Commission Certificate of Public Convenience and 
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ReVenue Officer 
Collection Tivision 
Internal Fevenue Servic 
100 State Street 
Rochester, New Yori: 
Selevhnone: 


Sworn to and subscribed before me, a Notary Public of the 
nae” 
State of New York on the day of August, 1975, 


Notary Public 


My commission expires: 
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THE COURT: 


MR MILLER: 


THE 


MR, 


COURT: 
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All might. The case of Robert J. 
en oe ee the United States Treasury 
Department, Internal Revenue Service, 
Civil 75-224. Who is here? . 

Good nnentie: your Honor. My name 
is Gerald Miller Pron the Tax Division | 


of the Department of Justice in Washingtqn. 


All right. 

PLIETROPAOLI: » Tf the Saaee ebease: my name is 
Patrick J. Pietropaoli. I am a member 
of the firm of Mittleman & Pietropaoli. | 
I represent Robert J. Mykins. | 

COURT: All right, Mr. Miller. | 

MILLER: May it please the Court, this morning 

ae we are here pursuant to your Honor's pie 
granted this past Friday, directing the | 
plaintiff to show cause why -- 

COURT: You are really here on your motion, | 
which is in the form of an order to shov 
cause. It is your motion, 

MILLER: That is correct. As the Court is 


aware, there has been an injunction entered 


into this matter against the United Statks. 
‘\ . ° 
I think to make this clear, and I think 


counsel would poiat this out anyway, in 
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order to, have a record upon which to 
proceed, I am not the and who drafted 
the injunction, and since it is against 
the United States, I do not feel we 
should be bound by its terms, as. to any 
inherent defects contained within it 
when it comes time to argue. 

In any event, we have presented to 
the Court an affidavit of Mr. Vitalone, 
the revenue officer, setting forth the 
fact that we believe that the plaintiff 
is collecting accounts reccivable of the 
taxpayer which are ‘eing currently earned. 
These are accounts receivable in which 
the plaintiff cculd in no way have a 
security interest, since they arise more 
than forty-five days after the filing of 
the federal tax lien:-and therefore not 


protected under the provisions et 
secured parties in the Internal Revenue 


Code. ‘That would be Section 6323(c). 


- 


To that extent, it seems that the injunectiv 
relief previously granted by the Court 
may be causing irreparable harm to the 


Government, rather than preventing‘ the | 
{ 


H. T. NOEL 
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plaintif® from suffering irreparable 

harm, In order to eibeaialid that possibijl- 
ity, we have requested that either a bona 
be posted or that the order granting the 
injunction be vacated or modified to sore 
extent as to prétect adequately the 
interests of both parties. 

THE COURT: — All right. 

“MR, MILLER: g Well, I don't know whether or not 

the Court would like to hear an attacx 
upon the injunction? 

THE Poti ya Well, what concerns me ‘primarily, 


as I indicated to Mr. Vitalone, and aiso 


Mr. Williams, who was here in your place 
and who, of course, had no direct partic: 
pation in what went on in Rechester, whai 
primarily concerns me is how you would 

expect me to step into sor fag ieee 

it isn't really this court t.at did some 
thing, it was Judge Burke, presiding in 
Rochester, who heard this case and prance} 


the injunction. Now, what is there that 


it can come before me? 


MR. MILLER: Your Honor, at this time I would lite 


to state for the record that we did go 
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back to Judge Burke, anc [I presum 


was hot the one who was there -- 


Larimer in Rochester went to see 


~~ 


Wnen was tni 


Dn 


This was on Thursday. 


~ 
This you do not know of you: 


7 
No. 


You have no af 


No, I do not. We did attempt 


— 
ant 
a 
Lary | 
ct 
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a heaving on the questio: 


of a bond, and we were toid that 


Couve vowhda not be. tw session is 
after Thursday, July 31st, and 
could not be heard at that time, 


think that because of the action: 


1 
KE 


plaintiff is continuing to take, 


States tax lien is being serious? 


ized here, 


The Court does have -- I be 


Court has a copy of the transcri 
both the June 23rd hearing and ¢t 


of July 25th, and there just is 


set forth either in the transeri: 
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injunction itsclf for the granting of 
an injunction. No finding made of any 
sort of equitable jurisdiction whatever. 
I would submit to the Court that it cGoesr 
exist. 


4 


THE COURT: -I have read the transcripts, of 


{ 
| 
coursé, and you were not present at the | 
June 23rd argument or hearing in front | 
of Judge Burke. That was handled by “Mr.! 
Larimer. At that time Mr. Larimer eacel 

| 


that the government felt that there wes 


not jurisdiction in the federal court 


to give to the taxpayer here, the pliaintirf, 


the relief he was seeking, and Hr. Lavine 
indicated that he was going to make a 
' 
: Aer 1c3 ; | 
motion to dismiss. Judge Burke quite | 
plainly indicated that this was a matte! 
of primary concern, tnat this was the 
base to be touched, if there wasn’t any 
jurisdiction in the court, then there 
rae diay s Le ia ie . 
wasn't any reason for the matter to be 
there, and ne insisted on having a motion 
to dismiss breught on and argued on 
| 
14th, This, of course, did not core | 
about. Throuvl one reason or anetacr, the 


‘ 
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9 | MR. MILLER: 
10 THU COURT: 


11 MR. MILLER: 
13 THE COURT: 


14 MR. MILLER: 


15 THE COURT: 


18 MR. MILLER: 


matter was put off until July 28th, when 


that motioa was there, and you were there 
at that:time. 
That is correct. 
Now, as IL remember what hapnence 
; 
then, there was soincone -- did you have 


a memorandum supporting your position at 


Was it ready on that day 


Yes, it was. : 


that time? | 
; Yes, I did; your Honor. | 
Did Mr. Pietropaoli? | 

Mr. Pietropaoli did submit a meno- | 
randum that morning. | 
| 

| 


All right. And the Jucge was i:dice 
ing that he was going-to take in under 


consideration, the jurisdictional pointe.!} 


I believe so, although the momerand 


interpret it, was more in support of his 


! 
| 
t 
| 
submitted by Mr. Pictropaoli, if I may | 
| 
motion for a preliminary injunction thai 


in opposition to cur motion to dissaics, 


| 
| 


and at that time I argued to the Court that 


ous motion ta dismiss coult siso 


. | 
construed as an opposition ta the woccien 
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for a proliminary injunction on the prow 


! 
of the lack of cnabuabeuees of the Cour 4 
to enter, such order. 


That is right, it would be taken 

opposition to the injunctive relict, 
: 

That is correct. The Coure tnen sala 


that -- IL believe because of the tact 
of vacations having been planned by the 
Court and by opposing counsel, that this 


ST - . 


matter would not be considered unti 


r+ 


September, and that Hr. Pietropaoii 
would have until September 15th to file 
additicnsl papers. 

‘That is right. He said on Page 5 
of the July 28th transcript, he, Judge 
Burke, "I suggest that the matter be 
submitted for decision, including the 
motion to dismiss. I*will give you as lé 
as you want to answer it. Mr.- Pietropao 
I would request some time around the mide 
of September, in view of the fact that ° 


I am going to be away at least two weeks 


and possibly three weeks in the month of 


August, The Court: All right, Szeptembe;: 


Sth." Sd that then this will be submitice: 
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6 || THE couURT: 


23 MR. MILLER: 


24 THE COURT: 


[9] | 


vs 


September 15th. This will be the whole 
opposition to the prayer for injunctive 


‘ 


relief, including, I assume, the questior 
of jurisdiction. | ; 
That is correct. 
bie you tried quite strenuously to 
get the Ccurt to do something on an 
earlier date, to gét the matter trans- 
Sisces to Buffalo, and you were not abdle 
to do so. You made the point—-that you 
would consider chat the enjoinder that 
Mr. Larimer had voluntarily given in June, 
the thirty day period of no collection, 
had lapsed and ended, and the IRS was 
now free to collect any monies, and this 
precipitated the Court's direction on the 
vanukas tied that would not be done, it 
could not be done, that the IRS was going 
to be enjoined until September 15th, and 
finally he indicated that the enjoinder, 
I believe, would be until Surther ordex. 
of the Court. Is that about what happened? 
hat is a correct summation. 

* All right. Now, what concerns me, as 

I indicated to Mr, Williams, who, of ae! 
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has no personal or direct knowledge about 
the matter, and it shies teed the affidavyirc 
that Mr. Vitalone put in that he had no 
information concerning the court proceed 
ings. He knew about the IRS sie icin 
and probably thi case itself, but it seen 


to me that what you are now asking me to 
do is something that you well could have 


and probably should have requested befor 


Judge Burke 
In connection with the posting of the 
bond? 

In connection with protecting the 


IRS situation during this period of en- 


joinder, during the period when the IRS 
is NESnSeL TSS from collecting on its 
lentes, and until the matter is submitte: 
and decided. . 

Your Honor, at the time that I 
appeared before Judge Burke, I was under 


the impression, because the operating rig 


of the taxpayer had been seized, that 
the taxpayer was no longer in effect 
operating, and was not therefore generatis 
new accounts receivable, which would, as 
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THE COURT: 


MR. MILLER: 


THE COURT: 


MR. MILLER: 


ea pe 
we view the statute, not be subject to 
the plaintift‘s security interest. There 
fore, the potential harm to the United 
States, other than perhaps to our Aegat 
position, our actual: harm from the. finan-| 
cial standpoint would be minimal because 
certain eoitacetel had been seized, it 
would merely prevent the government fr 
selling some assets, perhaps from collec: 
ing some remaining amounts, but it now 
appears, ad thage facts only became 
known to us after the hearing, that the 
taxpayer is continuing ‘i operate and 


generating accounts receivable, and 


these are being collected by the pla intifé 


under his security agreement, and this 
why we aid attempt to go back and see 
Judge Burke on the issue of some sort of 
protection during this interim period. : 

Mr. Larimer went back on your behalf, 
this was on July 31st? 


Yes. 
And he presumably presented this 


facet of the matter to Judge Burkc. 


He attempted to. Now, I believe he 
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he was not cven seen, that'the message 
was relayed through the Judge's clerk or 
secretary. 

Judge Burke simply 


That is right. 


wouldn't see us or hear us, formally or 


| 
Secretary, he doesn't have a ee 
informally. Had I known at the time : 
this kind of | 
ion for the government, 
You certainly stated to Judge Burke 
that the IRS would make the additional 


collections, and he certainly advised ye 


=“ 


in the negative on that. 


Yes, he did. 


You said on Page 7: "I wiil continte 


to advise the Service, however, that it 


"No. You 


may now collect. The Court: 


may 


You 


and the Court refused to do that, and you 


maintained that the agreement, which I 


take to be a reference to the agreement | 
that Mr. Larimer made, was no longer in] 
3H : LJ 


effect, and the Court said, "TI will gran’: 
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asked that it be transferred to Buifiaisc 


20 


21 
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THE COURT: 
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THE COURT: 


Us [13] 


the stay until September 15th." The 

Ys , 
Court didn't think any written order was 
necessary, but if you wanted to present 


one, you could, That was the end of the 


matter, except for anything that happenec 


on the 31st. Now, Mr. Larimer isn't 

available? 
° ’ ! 
He is in Rochester. 


I understand that. Is he on duty 
in Rochester or otherwise available? 
I believe so. 


I have no information before me as 


to anything that happened on the 31st. 


Even absent that, however, I would consiger 
that. it must have been contemplated by 
the parties that if the IRS were not t» 


be allowed to collect on its levies, thos 


monies, whatever they were, I don't knot 
what they were, would find their way to 
the plaintiff, wouldn't they, Mr. Mykins| 
That is correct, your Honor. 
So in those circumstances, it well 
should have been in the mind of whoever 
was representing the IRS at that time, 


namely, yourself, to have some bond or 
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MR. MILLER: Your Honor, I would also point out fuse 
> = 
there. are substantial assets which have 


been seized and not sold, although the 


Court's order doesn't appear to prevent 
the government fvex selling those assets, 
it is. our understanding, subject to a 
welcome clarification from the Court if 


the Court chsoses to do so, it is our 


=) 


Judge's order is,to hold everything in 


understanding that the spirit of the 
| 


place, to prevent the ,uvernment fron 


be sufficient, if a fair price is receiv 
for it, to liquidate the taxpayer's Liab 
- ity to the government. It was my under- 
standing at the tine that the amount of 
accounts receivable or other equipment 
which had not been seized were, as I sai¢ 


before, rather minimal, and that there 


was no extraordinary need for protection. 

It was ‘not my understanding that there 

were now’asscts being created, which wich 
’ 

continue t6 be created’ in substantial 
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amount,,,wnich would change the perspecti: 
as far as any protection is concerned. 


one of the assets wnich the governueat 


has are 


these operating rights uncer the 


> 


_ 


6% 


| 
Interstate Commerce Commission and the | 


Stete Public Service Coumission, Depert-) 


ment.of Transportation, end those certiz 
icates of public convenience of necessi 


| 
° Fi 
would bring, I am informed, approximately 


ir. Larimer,in the June 23rd hearings 


is talkins about the government heving 


in the very near future. 


it. Now, this is at Pages 4% and 9, sayih2Z 


tuat plaine 


back, and he sai 


some time ago, and any typ2 of 


addition, on that point, I would say 
that whoever purchased the property of 


the texpayer at the tax sale, of ccurse, 


iff wanted to get that money 


fruitless at this point. In 


, "Of course, it happen. 


. 


| 
i 
i 
' 
' 
| 
} 
! 


did so with the understanding that the 


‘ sk \ 
property was purchased subject to any ee 


prior tax 


past, 


somec 


i 
hint 
ol 


H. T. NOEL 
OFFICIAL REPORTER, U.S. OISTRICT COURT ; 


liens.'' He is talking in the; 


: | 
that has been acceupLisied 


Sie! 
‘ Uv 


‘ 


1 Now, what wac sold then? 
21 MR. MILLER: ‘I believe in May approximately $12,055 
{ 
3 worth of tangible personal property was 
ie sold. I believe these were trucks ercd | 
7 items of that nature that were sold, ans 
- 4 
ad that money is in the Treasury. It is a) 
7 subject of the first ccunt of tiie glein-| 
: 3 | 
8 tiff's suit. £ course, should the | 
9 plaintiff prevail, thst money is avail- 
10 able to be paid to the plainticc. But | 
11 what we are tcaluing about now is the | 
2 setae c£ additional accounts cesetvebtp 
13 at this point end not -- | 
‘iM THE COURT: What is this other-:thing you can sett 
15 ‘ for $80,C00, operating rights? | 
16 MR. MILLER: * Operating rights, the certificates | 
7 of public convenience end necessity. | 
18 THE COURT: Which you said you had seized? | 
. ' 
19 | MR, MILLER: They were seized. 
B | 
20 THE COURT: Yes. | 
; 21 MR. MILLER: ‘It is our belief thet they are not 4- 
eet those particular rights are uot covered ! 
either by the claim in the plaintift's 
a complaint or by the order granted by 
: ° ; i 
25 | Judge Burke, in that there is ne sbtecnkia 
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of a segurity interest in those operetin: 
oi 

rights. appearing within the plaintiff's | 


complaint. The plaintiff's complaint 


goes to accounts receivable and contzact| 
¢ . 


rights, it doesn't go as far as to incltte 
"Re nese AE 
general intangibles nor Co include tangit-- 
personal property, and it would be our 
understanding that the only thing shat 
again, while the order says that the 
government shall not seize anything 


further -- it is our feeling that the 
: ‘tr 


spirit is that they shall not sell thos 
things ihcluded within the scope of the 
complaint, that would be accounts receiv 


able. 


| 
| 
What he said was the government shat 
not collect on anything. He very clearly 
intended that there would be no inflow 
into the IRS of any of monies from this 
William B. Duffy Carting Company until 
a further order of the Court, which he 
dunmeatexss to come sone time after 
September 15th, There is no mention 
at all of the operating rights. There 


are mentions of collecting on accounts 
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don't know whether they are supposed to 
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receivable but no ¢éstriction to these 
, . : 
being accounts receivable that have alreéd: 
been generated and in existence or wheths: 
they are accounts receivable which would 
be generated in the future. There is 
? 

no talk here about that operation. It 
would seem, as fac as what was presented 
to Judge Burke, and what you nust have 
understood ‘the situation to be, would be 
the general accounts receivable with 


no limitation on someting that happened 
. 


in the past. Certainly nothing wes 


before him to indicate that the tillian 
B. Duffy Carting Company operations were 


Supposed to come to a halt. I, myself, 


come to a halt. You ‘levied upon then 
and seized them. I assume the Operating 
rights are still viable, otherwise ycu 
would have nothing to sell. If they ere 
viable, I Suppose someone can operate 
under them. I don't know whether the 


seizure of the rights itself would put 


’ . cal . 
the carrier out of business. 2 | 
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I would think it wouldn't be your 


< 
< 


intention -- you have something to se 


if you find something that is an ongoin:! 


business and having some rights tnat 
ss 

life to them and are being used, rath 

than lying dead upon a shelf, I weuld 

suppose that -- I don't knew if cucce 

Public Service Commission oz New York. 


State authorizations or Interstece Co 


authorizations ,+- in either case, i woul 


suppose cither of those agencies, i= 


there had been a stoppage of the oper 


under the rights, would probably consi 


7 


t’ cm abandoned, and probably sey tiney 


net viable anymore, probably not seailabl.. 


Certainly there would be a question of 
law on that. Nothing came in to Jucge 


Burke presenting this, and I would. say 


that ‘fault has to lie with the attorneys! 


who were standing there on those two 


occasions in front of Judge Burke presen 
| 


ing the facts of the case and the positi->:: 


of the parties, and it wasn't raised 
e *. 


"a 
4 
and I certainly can't see that I can 
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$9 
entertain it now, Judge Burke was very 
clear, it ‘Was well known that he was 
going to be on vacation, the matter was 
off uatil September l5th, he was not going 
to transfer the matter down here. I doen't 
See any small ledge upon which you can 
Stand, 
NX. MILLER: There is one thing I would like to 
add for the record, thet is, that we 
hae are here with Judge Burke's knowledge, 
He appreciated the fact that the govern- 
ment was Seeking some immediate relief re 
or immediate hearing, and either he or 
his office does have knowledge of the 
fact that we are here teday, and we are 
going to be here on Friday to request 
that your Honor -- 
THE CouRT: How does he know that? 
MR. MILLER: Through Mr. Larimer. 1 only give thils 


“oO you as hearsay at best. 


NE COURT: : We don't know what happened then, 
er a 
When did this happen? 
MR. MILLER: Also on Thursday the 3lst, 
HE court: Oh, I thought you said you weren't 
Sure any word got throush to Judge Burke, 
° 
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1 MR. MILLER: I said it got through to the Judge oi 
ws ' 
: his office, and that apparently a messcco4 
, 3 was relaved back to the Assistant unites 
4 States Attorney that if the government 
° 5 Was seeking relief, it could go to Bufisic. 
6 We asked if there was -- Mr. Larimer was 
7 requested to ask, and I am informed did 
8 |}: ask, whether Judge Burke had any preferescze 
| | 
: 9 as to beforé which judge this matter | 
10 Should come, and I understand no preferolca 
a Fe was expressed, again indirectly. 
12 THE COURT: All right. rs Willians., do you 
13 . know whether lir. Larimer is still on | 
14 duty today? ; | 
15 MR. MIELLIAHS: I don't know, your Honor. I know I | 
16 | Spoke -to him last -- the one and only 
17 time was this past Friday, and he indicated 
18 that he is on duty. I know he had some 
19 conflict, he couldn't be up here, he 
-_ 20 Said, but Mr. Miller would be. He is 
. 21 more {knowledgable about it than I.an. 
22 I have no knowledge of the facts -- 
23 THE COURT: You don't know what the conflict is?! 
24 MR, WILLIAMS: — I don't know. I could put in a beat 
25 phone call down there immediately and | 
i 
| 


Q (22] 


S od 

determine what the situation is. 
THE COURT: If We are going forward with somethin, 

we've got to know, first hand sais’ 

| | 

just what went on. Mr. Larimer seems to) 
be the repository of that knowledge. 
is the one who,-- well, maybe he knows, 
maybe he doesn't. I think yeu could 
establish that by telephone. It seems 
that Mr. Larimer wouldn't know, because, 
to the best of Mr. Miller's knowledge, 
Mr. Larimer never made contact himself 


with the Judge,: he only made contact 


with the office and got some message back, 


indication of anything from Judge Burke 


and, of course, Judge Burke -- i don't 


know where he is now, most of the time 


he stays around Rochester when he is on 


' 

{ 

{- 

f 
which, of course, again would be no | 

| 

| 

| 

} 

{ 


vacation, a couple of times he has gone 


away. If he is around, of-course, he 
always has access to a phone, and if he 


had wanted something to come down here 


or even hed contemplated that something 
come down here, I would have supposed 


Hit) 


’ ! 

that he would have -- would have or coulc 
| 
: 


H. T. NOEL 
. OFFICIAL REPORTER, U.S. DISTRICT COURT 


53 
‘ JO _ 
[23] 


! 
| 
1 have kndwn it was coming before me, he | 
2 | probably would have called me. Of mines 
| 
3 I have had no indiceticon from hin. 
? ia MR. WILLIAMS: I can't respond to the Court's ‘ereatees 
“8 THE .COURT: I know you,can't, you have no knot | 
’ 6 | ledge, . vurself, of what went on. | 
7 MR, WILLIANS: 3 would certainly, if I could, ask | 
8 for a continuance for ten minutes to | 
ii ee attempt to reach ee 
10 TEE COURT: Mr. Pietropaoli, you have been sicest 5 
11 on the sidelines because what we have | 
R é been talking ebout really doesn't bring | 
| 
13 your guns to bear upon the matter at this 
14 | point. You have no knowledge, I assure, 
15 of what went on, other than whet went cr 
16 , : at the two hearings on June 23rd and | 
17 July 28th? 
‘ e 
18 MR. PLETROPAOLI: That is correct. 
; 19 THE COURT: You were not around or present or | 
8 20 : involved in anything that’ happened with | 
; 21 Judge Burke on July 31st? | 
MR. PLETROPAOLI: hat is correct. <As a matter of | 
23 . fact, I was called back from vacation | 
a by my office because this order to shot! 
25 cause wa. served on my office iionday. j 
H. T. NOEL 
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er 
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wasn't in, the office. One tning 


does amaze me is that Mr. Miller 


very anxious to have this order granting 


the preliminary injuncticn typed 


Signed by Judge Purke on the 28th. 


consented to having somebody in 
States Attorney's office in Roch 
type the order, came over, I app 
the, order as to its dave: Judge 


Signed it on the 23th. With all 


re Y 
to 


Was 


and 


ester 


roved 


this 


He 


4) 


| 


urgency, I can't understand why it took 


from the 26th to the 3lst for the govern 


25 


THE COU 


nem, 


awh « 


oe 


they knew on the 23th, Judge Bur 


1 


.indicated in open court that he 


would 


not be available the entire month of 


August. They waited until the Last day 


of July to make an attempt to reach Judge 


Burke, and Judge Burke indicated that he 


would not transfer his case to any othe 


judge in this district, that whe 


on vacation he adjourns his case 


will hear this case in September 


I don't understand the time lag. 
‘ ‘ 


It certainly was very clear. 
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If Judke Burke wished to transfer 
this eene ‘in Buffalo, I am sure, as your 
Honor sudbested, he has access to a 
telephone, and I am sure he would have 
called either your Honor or Judge Curtin 
and indicated that there was a transfer 
anticipated. 

He said flatly at Page & of the 
July 28th transcript "No. I'm not 


ransfer the case at all. I don't 


et 


going to 
put my work over ori the Buffalo judses 
merely weneues I g9 on vacation. Ever 
since I nave been on the bench we close 
up here in August.'"' That was very flatly 
* ‘ | 
and strongly stated. Now, the only thing 
| 
is, the only locphole is whether or not 


something further or different happened 


on July 3lst with Judge Burke. If he 


has given some indication that I can relly 
upon that would indicate that he does 
consider that there is some facet that 
could be acted upon by me while he was — 
on vacation, of course, I will lock at 
it. I am going to look at it very 


squarely in the eyeball and with eyebrows 
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1 raised because uy disposition is to lean 
2 completely away from having anything to 
3 do with this matter that is before Judge 
‘ ‘) a ‘Burke. : . 
5 MR. PLIETROPAOLI: If the Court please, if that were th? 
; 6 aN 3 
indication, would I be wrong in assuming 
7 _ that Judge Burke would have contacted 
8 your Honor, either by telephone or by 
9 letter, indicating that -- 
10 || THE COURT: I would assume -- 
11 LR. PIZTROPACLI: -- new matter was brought before his 
Le : court, he didn't have time to entertain 
8 it because of his vacation, and requests} 
u | that one’ of -- 2 
15 THE COURT: I assume thet would have been so. 
16 . ; He might have -- in the normal course | 
nv I suppose he would have called the 
18 chief judge, Judge John Curtin, who -- 
sf? 19 | let's see -- on the 3lst, of course, — 
. 20 Judge Curtin wasn't here, and I would 
21 have been the only judge here. He did. 


not contact me at all. I would make 


-§ . , 229 
23 that same basic assumption. If you will, 
* . call Mr. Larimer and Find out if he knows 
2% : anything that I can rely on. You know, | 
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I want first hand information. I a 
want’ something second hand or supposition. 


If you find that he has some information 


that can be relied upon, let me know, ox] 

let me know in any event, and if he does 
§ 

have the information, I will require hi. 


to come before me. This would mean th2t 
we will have to adjourn the thing until 
Some time this afterncon when Mr. Larimer 


could be here and could state on the 


record what he really does know about 
what Judge Burke's disposition toward | 
the matter is or toward my handling 

something of it, and when ke saw hin or 
was in his office on Thursday, July 3lst 


If he has nothing, why, frankly, Mr. 


Miller, there is no place for you to go. 


If I might add oné thing in response 
| 


to what counsel has said. It was not our 
. ! 
| 


intention at the‘time that this metter 
was heard before Judge Burke, and he 


i * 


reached his decision, to come back to 


relief, In fact, the reason for the 


the district court for any additional | 


written order of injunction was to Zo te: 
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1 the: Court of Appeals, It was only when 

. we became aware of the fact that there 

3 were in fact additional assets in sub- 

4 stantial dmounts being earned and beinz 

5 collected that* we felt that the distric 

6 court rather than the Court of Appeals 

7 was the appropriate forum for scone 

8 immediate telicf, That is what changed 

° our course of action. 

10 MR. PLIETROPAOLI: I cake exception to the sudden en- 

11 lightenment. by ‘the government. 

lL THE CCRT: : Maybe oi will end up with twe Orders 
_B | ‘ that you can: take to the Court of Appeals 
14 in Mr.- Pietropaoli? 

15 MR. PIETROPAOLI: They knew all along that Duffy Cartin; 
16 was in operation. Mr. Vitalone isn't a 
17 naive person. We have been in contact 

18° with ifr. Vitalone right along, es the 

19 revenue officer in charge. He has been 
20 down there. He knows they are in oper- 

21 ation, he knows there were trucks leased 
oe that were hauling materials and going in 
23 and out of the Duffy Carting Company 

2A plant. They seized the trucks that 

25 


Duffy owned, they seized the office 
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equipment that Duffy owned, all the leas 


equipment was left there, and on May eh, 


when the sale was held of the equipment | 
that was seized by the Revenue Service, 


Duffy was opersting with leased equipment. 
On June 23rd, the date of. the hearing, 

the original hearing before Judge Burke, 
Duffy was still ope srating. On July lét J 
the adjourned date, Duffy was still ey 
atin. By the way, your Honor, the adjeou'tcn- 


ment from July 14 to July 28th was at 
the Ertenes of the government, not ry 


request, and on July 28th the governnent 


knew-.that Duffy was still operating. § 


q 
there is no new information -- 
Let me ask you this -- 
-- to come before, this Court. 
Let me ask you thi . If it had bee 
| 
he government's anticipation after the | 
| 


Seizure of the rights toe operate (uat 


how is the government now hurt by Duffy 


‘being in business and generating receiv 


ables, and having those receivables » 
collected bv the plaintiff in this case’ 


H. T. NOEL 


OC CICA! Or AnareRn 68 mine 


Duffy was not going to be in business, | 
| 
| 


23 


24 


25 


MR. MILLER: 


THE COURT: 


MR. MILLER: 


MR. PIETROPAOLI: 


pena 

on, 

ey 
— | 
lo 
oOo 


Well .-- 


You are talking about something thet! 


accordins to the government's understanc 


ing would not have ceme into being, woul 


' 


never heave come; to the government, becaus 


if Duffy was out of business there wouls 


not have been the receivebles. Really 


you are talking about somethin 


created by the operation that you e 


was noc 


th 


It seems that rom what Judge éerke 
has said, and what your liono: has said 
this mornings, that the government ic 
precluded Scot selling those operutin 
rights at this time. We are alse pre- 
cluded -- 

I think you would be safe to take 

° 

that construction of his order, yes. 

We are also precluded from scizing 
the new assets which are coming into 
being. The longer that the operating 
rights are held and Duffy operates, I'n 
certain not at full capacity, the less 
those operating rights tend to be worth. 


I agree with chat, 
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107. A ie 
1 NR. MILLER: The, initial idea, as 4 understand it 
2 | from the people in the Revenue Service, . 
3 was to seize the operating rights and | 
ae, . sell them as quickly as possible so that | 
‘ 
5 ; they would have full value. We don't kaaq:, 
y 6 what is going na happen with Duffy. Ic | 
7 seems. the government will continue to be | 
8 énjoined until relief is granted here ox| 
9 |. in the Court of. Appeals, not Sentewoer 
10 15th, probably a month thereafter. The | 
u | September 15th date is the date by hich| 
12 counsel must reply to the goveriment's 
13 | : : motion tc dismiss, and thereafter the | 
14 Court will make a decision on the ieee 
15 Me ae and ‘while the government is enjoined fro: 
16 selling those operating rights, they an 
17 . diminish inn value. I would submit that 
18 they are'in the nature of perishables 
19 should they become dormant. 
20 THE COURT: There is a term limitation on then, 
‘ 2) I assume? 
Qe MR. MILLER: Right , 
THE COURT: p They have almost automatic renew- 
3 ability to thom as long as the carrier 
- a is operating in good form, they are for 


| 
' 
| 
H. T. NOEL 
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= MR. PLETROPAOLI: 


15 THE COURT: 


18 MR. 


20 


21 


25 


PIETROPAOLI: 


a certain period of 


That 


able. They are perishable if we teaKe 


the government's position that Duffy shor 


it 


is correct. 


+ 


> re 9 


SF walk 


time? 


[32] 


no longer operate, because once these 


operating rights remain dormant for a 


certain period of time the person or th: 


company to whom they ere granted foriei 


those rights. 


rights value is to keep the company 


ating, 
pursuant 
that the 
has seen 
° This 
before. 


tenable. 


and the 


Interstate 


fit te grant them those rights 


It seems to me that would be 


company 


2 


nas 


be 


en 


the matter of law I raised 


The only way to keep the 


In addition, any sele of these righ 


either by Duffy or by the government, 


Service Commissicn of the State of New 


York approval, and I don't know who the 


buyer is, nobody told ic, but apparently: 


These 


there is a prospective buyer. 


H. T. NOEL 


o 


They may be peris.it 


operr 


10 


11 


20 


21 


COURT: 


DTT 


ea 


PLIETROPAOLI: 


, 


ROPAOLI: | 


- 


iGc 


rights, unless those two governuen 


' 


agencies appreve that prospective 


purchaser, 


appreciably in value if something Like 


. % x . 
that transpired. We would have td have 


t 


e 


sale can be 


negate 


‘the rights then probably would di 


a good bonafide purchaser. 


An acceptable purchaser. 


Cs 


(33 


1% 
sh 
set 
>» he 


An acceptable purchaser by beth 


governnental agencies in order for the 
rights to maintsin the value which they 
have. 

All right. Right now we wiil leave 
it with lic. Williams to be in touch with 


Mr. 


anythiny further that can come before 
me, anything thet is reliable evidence 


as to what happened.. 


Loriner, 


to find out 


If nothing, why 


I will merely make a decision on it. 


If there 
get over 


matter. 


don't want to hang around here th 


Mr e 


here, 


and we will acjourn the 


Miller and 
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and has 


opaocli 
ree da; 
spreetht 


is something, see when he cen 


I certainly can't, your Honor. 


° 


A ES a ee eee 


En 
ws 


| : | its (34 ] 
| 
1 I would’ say, unless whatever the other 
. | wieues is is of a great over-riding 
3 ; emergency, “ee adjourn it and get 
; 4 in the automobile and come over. 
ee MR. PIETROPAOLI: Unless he, spoke to Judse Burk 
' 6 personally, I would see nothing that lr. 
7 Larimer outa offer relative to this 
8 | matter. 
§ | tHE count: ‘ Let's see what it is first. 
10 MR. PIETROPAOLI: I would like to have an opportunity 
il to talk to Judge Burke myself to verify. 
12 A what conversation Seal place. 
13 THE COURT: I think you can rely upon me to. 
M4 mu verify anything. a 
P - ! 
15 MR. PIETROPAOLI: Thank you. 
16 THE COURT: ' You will come back in chambers when 
17 you ‘asia something ona and Let me know 
18 | ' what it is. 
: 19 MR. WILLIAHS: ‘Very good. It shouldn't be more 
20 , than five winutes. * 
; 21 3 | 
ee (Thereupon the court was in recess 


at 9:45 A.M.) 
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11 


MR. 


WILLI. 


a°%<¢ 
a, i 


Ss: 


its 33] | 


(Priceedings resumed,. pursuant to 


recess, couwmencing at 10:45 A.M.) 


Thank you, your Honor. I appreciati 
sis recess that the Court granted the 
- 
government to determine what, Lf any, 
additional proof or inZermation it wishes: 


to submit on this matter to the Court. 


assistant in Recliestcr nandling the matt 


there, who had centact with Jud 


on Monday, august 4th. IL wouid regucest 


the opportunity to submit Mr. Larimer | 

: | 

affidavit. I spoke with him five minutes 

| 

ago and he indicated that he would start | 

putting it together and gece it to Joseph 

Vitalone, the revenue agent from Recheste 

and have him drive up here. I would ma 

: | 

Mr. Larimer personally present in the | 
cnueeeiins for his testimony as to what 
conversations he had with Judge Bure, 


however, there is a situation that he is 


involved in down there where, as I indicgt: 
’ ° 


to the Court in chimbers, he is leaving 


¢ 


- 
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MR. PIETROPAOLI: 


the office the 


rn 
| ad 
Aa 
2) 
ct 
(2) 
hh 
Pm &2) 
o 
7 
ct 
) 
FS, 
o 
c@ 
n 
® 
of 
r 


ccsillcsuethiblanoiaad 


and the United States Attorney are revisye 


ing all the files that he has there, anc 


this is apparently the only day they hav: 
to do it. I would ask the Court to ta 
a 
his affidavit in lieu of his testimony 
as to'his contact with Judge Burke and 
any conversation they had on 
would say eat we certainly could have i 
here no later than two o'clock this afte 
noon. et | 


If your Honor please, if i mey be 


ts 


heard? Your Honor, please, it 


about three minutes to eleven. I have 
been here, called back — 2a vacation, 

since nine o'clock this morning for the 

purpose of arguing the government's moti 
which is brought on by an order to show 
cause signed by your Honor. It is theix 
motion, your Honor. I was ready at “ 
o'clock. I was ready at ten o'clock, an¢ 
I am ready now. I strongly object to 


any affidavits being brought up here by 


- 


H. T. NOEL 


1 

' 

Mr. Larimer without the possibility of | 
: | 
1 

! 

‘ 
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THE COURT: 


MR. WILLIAMS: 


- 


THE COURT: 


MR. WILLIAMS: 
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- ~~ 
a 43°? 
o- 2U Ye 


him. Apparently his testimony the govern- 


ment feels is important to their AEH 9 


If that is the case, Mr. Larimer should 
have been mare at nine o'clock this morn 
ing. . All other counsel were here, all 

F; 
witnesses should have been here, I 
strongly oppose the request to submit 
in affidavit forn the testimony of Mr. 
Larimer on tise grounds that I am not 
able to cross examine an af ffidavit, and 
I request that the, case be sewed immed- 
diately, in view of the fact thee the 
plaintiffé is raady. 
n In the nature now of an cffer of 
preof, Mr. Williams, what would Mr. 
Larimer's affidavit set forth, to the 
best of your information? 

To the best of my information, your 
Honor, it would set forth the fact that |-- 
I didn's ask Mr. Larimer about the tine |-- 
on August 4th he saw the Judge, and askad 
the Judge -- 

You say the "Judge," he saw Judge 
Burke? 


He saw Judy 6@ Burke personally and 
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eases 


10 


11 


“4 THE COURT: 


21 MR. MILLER: 


asked Fér the file relating to Mykins 


versus -- I'm not sure of the proper 
title of the action -- so tnat it would 
be brought up to this court for purposes; 
of argument on the motion returnabie thir 
morning.» Further, that Judge Burke sais 
a : | 
okay -- strike that -- that Mr. Larimer 


said the-purpose of the motion was ¢ 


Seek a bond as security in the inieorin, 
and Judge Burke said, "Yes, I know all 
about that, the ‘guy from Washington callie 
us last week." I think that is basica 
what his testimeny and affidavit would 
All right. Now, dur cing the xvecess 
we » had colloquy or a conference in chanse 
which was not on the record, and at: tha 
time, Mr. Miller, you ‘indicated some 


further contact that you had had wit 


the Judge in the Judge's office. Wo 


you place that on the record? 


Yes, your Honor. After speaking with 


Mr. Larimer by telephone in Rociiestor 
early this morning, my recollection as t 


| 
: * * J . t 
activitics, which were not revealed earli 
this morning when we first were in court, 
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COURT: 


MILLER: 


* 


bis 


was refreshed. In the early afternoon 


of July 31st, after Mr. Houlihan, Assistsn' 
United States Attorney in Rochester, and,| 

: . ° ° ms ! 
I believe, Mr. Larimer, also an Assistén 


United States \ttorney in Rochester, had 


(CT % 


indicated that they were unable personally 


to get through to the Judge, Judge Burke. 


Mr. Larimer or liz. Houlihan, I'm not 
- 


- 


119) 
te 
te 
(od 
< 
fw 
= 
ct 
- 
~ 
o 
© 
a 
> 
ry 
. 


certain which one, I b 
Larimer, suggested that I ettempt to 


contact the Judge directly by telephone. 


You were at that time in Washington? 
I was in Washington. I placed a 
© 


| 
| 
| 
| 
I phoned -- ani | 
| 
| 
call to Judge Burke in his chambers. I | 
spoke with his secretary, Miss ifalcuey, | 
I believe is her name, and expressed to | 
her our desire to obtain a hearing as | 
quickly as possible on the matter of 
having a 5ond pested to secure the govern 
ment in’ the plaintiff's collection of 
currently earned accounts receivable. 
The Judge's secretary told me that the 
Judge was at that tie out o£ the building 
’ ‘ 
or out of his office but would return 


H. T. NOEL 
OFFICIAL REPORTER, U.S. DISTRICT COURT 


’ 


get me to Rochester late 

or early in the evening, 
possible, for the Court 
hearing later that da 

would be there. If the Court 


to hear us, I suggested that the 


Buffalo for a hearing before one 
two istrict judges in Buffalo, end 
if the Judge had any 

Judge Burke had any preference 


which district 


[40 ] 
shortly’’and she would give him the 
message. I also informed her thet 

vi reservations on two airplanes t 


matter be brought before, that it be 


expressed. Between approximately three~ 
: fifteen and three-thirty on the seme 
afternoon, July 3lst, I received 
froi the Judge's secretary, telling me 
that the Judge either would not or could 
not see us that day. 
THE COURT: Do you remember which? 


MR. MILLER: I don't remember which, and that 


we could go to Buffalo if we so choose, 
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1B COURT: 


M2. MILLER: 


THE COURT: - 


MR. PLETROPAOLI: 


TUE COURT: 


Li- 
had no prererence as to b2sore 
That I 


r 
is as complete 4 geporet of Or: 
} | 
or the tolepheons conversation with Judge| 
“J 
_ 


Burke's office that I can 


give you. 


Mr. Miller is not under oeth, 


| 
I don't see any need to place him uncer | 


oath. an attorncy and an officer 


4 


He is 
of the court, even 


not adwmitt24d to 


I would assume he 
any gquestion=ns 
Mr. pictropaoli, is 
you want to make of factual 
knowledg?? 

. 

I would like to make 4 statement 
relative to this conversation that MY. 
Miller has just related to the Court. 


Mr. Miller and 1 also had a conversat=* 


Mr. Miller called my office from Wash=:. 
ton some time on Thursday >» I believe ic 
was Late Thursdcy mornings July 3ist- 


The 3ist? 


H. T. NOEL 
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the transaction: 


1; ~ 
— ad 


: ms ; vr , — ; 
MR. PIETROPAOLI: The same date that. he is talking 
about having the conversation with Jucge 

f a a - 
's secretary. If the Court piezase, 


at no time during that conmversatiqn vit 


Mr. Miller did he indicate to me, the 
$ 


opposing counsel in this matter, that 


rke or was attempting to 


with Judge B 


c 


was attempting to arrange én ponictiy: 


arrange a hearing in the federal distxics 


rf) 
n 
° 
ay 
ri 
ir 
wr) 
m 
” 
u 
©) 
vw 
© 
r. 
te 
if) 
re 
o 
c 
3 


court in Rochest 
or Thursday evening, at’ho time dic he 


mention to me that ie had airplane reser- 
® 


‘ fact. \s a matter of fact, Mr. Nille= 


| 
‘did indicate to me in that telephone | 
conversation that the governnuent was | 
| 
| 


deciding whether or not te appeal Judge | 


Burke's order to the Court of Appeals 


in New. York City. it that time I indicdis 

to Mr. Miller that I would be away min, 

coming week, which means the week startin; 
ng 


August 4th, and I indicated to kr. Nils 


ra 


that I would appreciate the courtesy ce 
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1i5 


~s 


a telephone conversation- from hit <i ti 


Thursday afternoon or Friday, August 
telling me what the position of the 
ment was, and I never received th-t 
phone conversation or that telephone 
$ 
your Honor. I was in my office cil 
Thursday. I was in my office all da 
Friday, the lst of August. I was ca 
back from a vacation, your Henor ple 
beccuse an order to sho; cause for a 


appear before this Court was signec 


your Honor on Friday, \ugust lst in 
order to show cause that wes si 
your Honor. I still didn't receive 
telephone call. In fact, tir. Miller 
promised me th2t whatever decision w 
made by the government, relative to 


case, he would either telegram me or 


me a night letter telling me what decisi: 


had been made by the government. If 


(43] 


, 
ase, 


as 


this 


please the Court, I received no cormuni- 


cation from Mr. Miller. I find thet 


| 
Ldohis 

} 

{ 


i:regular when counsel have an asreenent; 


I’ came back from my vacation to be here 
‘ 
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10 


11 


19 


21 


nm 
have 


MILLER: 


Ti: a 


we - e ‘ P 
this mocning. I wist to ‘reiterate my 
earlier position. At nine o'clock TI 


. 7 . = *. 
was ready, I am ready new, and i stro st! 


object to any affidavits being suaomites. 


which contain hearsay testimony about 


my understanding that Jucge Burke is | 
in Rochester. It is my understcnding 


that Judge Lurke is available. it is 


wished to transfer this case to Purifa 


% 


Judge Burke would have done thet 


a matter of record that on July 25, 1°75 
in the courthouse in Rochester, New Yor: 
the Federal Courthouse, the request was 


. 


made to transfer this entire matter to 
Buffalo and Judge Burke emphatically 
denied that request. {1 stand upon the 


record. and my position of being ready 


today 

In brief response, I would like to 
add that at the time cia = spoke vith 
counsel on Thursday morning, July Jlsct, 
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THE COURT: 


Lea 


we had not as yet any plans to go 


Judge Burke to seek a bond. We were 


contemplating an appeal. I had no airli 


eservation to Kechester at that time. 


ase things ware done in a good bit of 


Mr. Pietropaoli, and I had a good deal c? 


difficulty getting through on the phone. 


You couldn't get his office? 
Not As ypgur Honor may be aware, 


are times when it is difficult 


| 


| 
H 
| 
H 


phone calls out of Washington, especiall; 


in the afternoon. 

Tf your Honor ilease, my office 
number -- 

I am aware of some difficulties 
that regard that aishs involve the 


federal telcphone system, commonly 


referred to as the FTS, but there is 


nothing that would preclude you setti 


out by commercial line, is there? 


in 


ng 


Your Honor, within the Department 


gf Justice it is some tines difficult 


i é : 2 
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“to get a*dial tone. I believe -- I'a 


P- 


ee [46] 
1 ng certain’-- that.I did at one time call 
2 ii eels. Bhateoescts*s office and spoke with 
3 ‘his secretary. I'm not absolutely certhia 
‘ of that. I know I also called one or 
5 uae two times earlier in the week, and quite 
. honestly, I may not be entirely —— 
7 as to the chronology of evonts regarding 
8 | verious telephone calls. 
9 || MR. PIETROPAOLI: . That is incorrect. I was in the | 
10 office, and there was no telephone call 
he from Mr. !iller‘on, Thursday, the 3lst. 
LL cing There was no telephone call, telegram or 


anythinz else from Mr. Miller on Friday 
2 > | 
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M gh Seen Tae | August Ist. Yet all these conversations 
1b ‘ ne Judge Burke and his secretary end | 
16 if whoever else was involved were going o “ 

i | 
7 - but nobody tole me about it. | 
18. || THE COURT: When was it that he was talking with 
i9 é you about the possible appeal? | 
20 |} MR. PLIETROPAOLI: That would have been in the mornin; 
21 | ; 5 ee spavouiuctely -- I would say around 
2 eleven, eleven-thirty, on July 3 19 1 19751 
23 THE COURT: . That is what I thought that you ha¢ 
si that het? on the 3lst. | 
25 MR. MILLER: Let me say that conversation on 
H. T. NOEL f 


to 
or 


o) 


| 
ie } | 


that morning related to the government's | 
Peak Os 


opinion vis-a-vis the order entered by | 
| 


7 x 
to restrict the sale of the operating | 


e rd . 
rights or of ahy tangible personal property 


because of. the nature of the pleadings 


before the Court and the Limited scope, 
as we viewed it. What I.conveyed to 


Mr. Pietropaoli at the time was that if | 


we decided to advise the Internal Revenue 


. 
Service that there was no restriction 
on the sale of the operating rights or o 


~ 


any tangible personal property, we would 


so ‘advise hin in writing so that he would 


- 
- 


have an opportunity to approach the Seay 
“to obtain an interpretation or some furtine: 
relief that was necessary. We never dic 
advise the Internal Revenue Service that 
! | 

there was no restriction in our opinion | 
va 


on the sale of the operating rights or 


the tangible personal property. I sugg¢ 


ed to Nr. Pietropaoli that if he wanted 


e 
bn 


to move ahead to ask the Court for relie' 


based on zy telephone call, that would 


be all right with me. He in turn came 


| 
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sf _ back and said that he thought he needed | 
2 : something in writing, he couldn't operat 
3 on telephonic hearsay, and reguested a | 
' "4 , piece of paper, which I said I would : 
5 give him if we ,vere going to proceed in 
: 6 that manner. We did not elect to proceed 
7 Ih in ches manner. 
3 MR. PIETROPAOLI: If your Honor please, the original 
9 psmnavies relative to, the interpretatia: 
i 
10 |} of whether the rishts, the operating ristess 
il fell within cae wade of the security | 
12 ; agreement was, I believe, on July 29th, | 
| 
3 which would have been Tuesday, the day | 
14 ist | after we were in court. Mr. Miller flex! 
15 back to Washington, and called we to : 
16 indicate that Judge Burke had signed thie! 
7 order, it was £iled with the Clerk of a 
18 - | Court, and a‘true sie was being sent a 
. 19 me by mail, and indicated that he was | 
3 | 
, 20 going to be doing some research relative! 
21 .to the rights, what his opinion was, and 
22 what the Department of Justice would advise 
the Service to do xvelative to the ceased | 
a rights. He did call me back on the 31st, 
25 { 


which was the conversation that I previousl 
. 4 t 
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. related’to the Court. ‘Ve, did have cr | 
3 - versation concerning the rights, as iir. | 
3 Aight oi 
Miller indicated. We also had conversation 
4 ABA Medes S | 
relative to the possibility of the gover:r- 
4 c. & ki 7 2 - c cl Fe | dea RBRuxvice! | 
: men aking an, appeal from Judge Burxe's) 
6 wh 
order, but we never had,any conversaticn 
7 .-* velative to a motion being brougnt befork 
8 | 
your Ilonor or Judge Curtin for che purpess 
9 Aen , | 
of obtaining security from my client. 
' 
; i 
‘ 
10] MR. MILLER: : There had been no such decisicn | 
" made or in fact ‘contemplated at the tine 
| 
* I talked to -- — | 
: | 
3 | MR. PLETROPAOLI: Some time on that date the papers | 
14 | 
had to have been prepared. They were | 
15 : ¢ ; ha | 
attempting to reach Jucge Burke. I was | 
nmy office. Nobody got back to me, << § 
ad somebody got up here to Buffalo on | 
18 : | 
Friday, August lst, so that your Honor | 
m | could sign an order to show cause. So | 
20 % : . i ~- - | 
something had to be contemplated on July 
21 i é OMS 
3lst. I don't know at what time or what 
22 se baaeh ; oa 
hour, I'm not inside tr. Miller's brai:, 
23 . 
HR. HILLER: . If coutsel would let me finish ny. 5 
24 tivos 
statement. At the time that I concluday 
, 
¥5 | ey 
my telephone conversation with ccuhsel. 


: 

, ' 
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a, eee 
1 there had been no dentansa: In fact, th 
2 idea of coming to this Court hadn't been 
’ contemplated. ‘It was our intention at 
¥ the time to determine whether or not we 
8 would advise the Service to go ahead and! 
. begin collection and/or the sale with | 
¢ respect to the operating rights. rf we 
° did so advise them I would give Mr. 
a oe Pietropaoli a ‘tient of paper on which he 
10 could go to the Court, id iet him take 
“ the initiative é£ g0i.ug oefore Judge 
2 Lid Burke or such other i-15e, es he saw fit 
18 to do, If Judge Burke was unavailable, 
uM ee let hin bring or any other further ities 2 
1 ings before the Court in order to obtain 
16 ts additional relief or an interpretetion 
i of the Court's order. 
8 ITHE COURT: I assume then, as you have indicated, 
19 the IRS never then was advised by the 
20 Department of Justice that it could in 
= the current status proceed to sell the 
= Operating rights? 
3 MR. MILLER: That is correct. 
4 iene covar: » Okay, 
3 MR. WILLIAMS: If i may add one thing about the evens: 
H. T. NOEL 
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of Friday, August lst, relating to any 
communication between Iir. Miller and 

Mr. Pietropaoli, asthe Court will recaill, 
I think the whl cause was signed shortl}; 
Safers€tve-thisty, close to it, end I 
went downstairs, I conformed copies, 


my secretary had left, I took the time tb 


type out an envelope and stick in one con- 
formed copy directed to Mr. Pietzropaoli. 
I gave instructions to Mr. Vitalone, the 


IRS agent, with ‘respo 
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ct 
ct 
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a conformed copy upon Mr. Pietropaoli 
office by noontime on Monday, and then 
I made a telephone call to Jerry Hiller 


at his office in Washington, which was 


th 


about ten minutes of six that day, to 


inform him that an order had been signed, 
. 

returnable this: morning at nine, he 

better make plans to come up Tuesday 


night. 


Well, my determination is that I 


c 


cannot out of, if you wiil, comity and 


. the relationship that exists between 


judges, and rules of Law chat apply thers- 
. ° re 4 » 
‘ 


to, as far as overruling or uddercuttins! 
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11 


19 


21 


24 


signed by another judge of the same levo; 


ws ‘ 


or piecing around an order that has bean 


t 
that I hold, same position, and I cannot! 
on what is shoyn here today find any | 

basis for my intercession in this case. 
“Whatever further matter was not specif- 
ically dealt with by Judge Burke seems 

to come about by way of a second thinkin:, 


after the parties had appeared before | 


Judge Burke on ,JJuly 2uth;, something that 


well should have been thought of at that 
time, could have been thought of at that 
time, and certainly was thought of cn 
the following day, July 29th, as shown 
by Mr. Miller's statement that the 
Department of Justice was at that time 
anise up its mind from a legal point 
of view as to what the Department ron 
advise the Internal Revenue Service | 
concerning the breadth and scope of | 
Judge Burke's order, and particularly 
as it would relate to those operating 
rights. So this was in the mind and 
brought te the attention of tir. Miller 


and others as of the day following the 


! 
! 
sw | 
ws ' 
‘ | 
a . signing of the order, and certainly even: 
! 
: at that time it would have been much more 
! 
3 = £ . . + 1 1 | 
feasible tc get through to and have the 
4 tag | 
F further attention of Judge Burke-on the 
5 La * ° : . ; 
matter, prior to the start of his vacet-o 
‘ ~ , | 
on August 1, if he had been dispesed te 
7 a . ‘ ~ 344 
take on that further application or sda 
it was not covered by what he had alrexscy 
' done. The offer of proof, direct knowis 
‘ 
” by lir. Larimer; as to what happened on | 
1 , ad 
. ; Monday, August 4, I find not te be at 
1 thn | si] 
all helpful, if I wanted help, insozas 
. = 
13 pets i as : ay 1 
a as giving me some position in tn2 case. > 
4 é 
’ By that time I had signed an orcer to 


of that order, and it was a matter then 


of getting hold of the physical file, 
which I infer was in Judge Burke's 
wenuenes possession and in his chambers 
which is the only reason there was some 
approach made to him on that day, and 
nothing that Mr. Larimer would tell us 


would be more than some recognition by 


Ls : show cause bringing it down here, the 
. matter was coining down here by virtue 


Judge Burke that the matter was coming 


| 


a : 
ws : 
1 down before me, pursuant to my order. 
eee Certainly nothing came from Judge Burke : 
! 
- 3 . ta me, directly or indireccly, indicatin: 
: 
* any desire on his part or evon any atitin 
; | 
° 5 ness on his part that any judge, any | 
6 : district court judge, other than himsel£} 
7 : get involved in this particular case. | 
8 ||. So I am saying flatly that I will not | 
9 , involve mys21f in the matter, and I won' 
; 10 aven -- I am going to cut it off right | 
11 ‘ there, end say that I am net involvad 
12 me in the case. It is Judge Burke's marrerl, 
13 You have an order from Judge Burke sees 
14 iy you have interpretad in a certain way, | 
15 and.I, from my brief lock at it, I ywould| 
16 say that you have come to a correct Abt © 
17 pretation, that the injunction which you 
18 | now have is a stay of all further collecc- 
. 
19 . ion procedures by the Internal: Revenue 
2 20 Service until the matter oanes again 
21 before Judge Burke. I have to leave it 
| 2 _ that way. 
233] MR. PLIETROPAOLI: Thank you. 
. ° 
“a | MR. MILLER: lf I aay, just For the record, f 
25 may not have been absolutely clear as 


4 T NONE! 


a Y 


‘the current injunction, whether or not 
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| 
ve : ~ . | 
your Honor related his understanding of | 
1 + ' 
Pep ae | 
: P 
the events that transpired in the ait 
| 


ment of Justice, but on July 29th there 
; . 


was no contemplation of the United Statep 
. ; ; , , 
taking further’ action at the district 


court level. It was an administrative 


action that was contemplated, which mighs 


bring on -- 
I understand that. 
-- action by the plaintiff. 


ie 


I understand it. There was in the 


the Department of ‘ustice at that time 


mind of the -- the collective mince of | 
the. matter of the operating rights, as 
| 


to whether or not they were covered by 


the Internal Revenue Service could, 
pursuant to che phraseology and breadth, 
of the injunction, go ahead and sell, | 
although if that were your decision, you 
were going to. tell Mr. Pietropaoli that 
this was so, so that he could take it 
upon himself to apply to Judge Burke 

for any further protection that he might 


be able to obtain, but the matter of 
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the operating rights and the ongoing 
operation was certainly before the 
Department as of thet time, July 29th. 
That is, however, only one facet of my 
Sncneeb nati: The basic determination 
is that Judge Burke has fully dealt 

the matter, to the extent thet aspece 
were brought before him, aid eny that 
was not brought before him at that tin 


or prior to his starting on his 


well could have been brought 


« 


have been brought and, consequently, i 
fiatly am not going to involve myself | 
in what I know to be his matter. That is 
my full determination. 

MR. HILLER: Thank you, your Honor. 
ciate your time and the indulgence 0 
the Court, and I also understand the 


rather difficult position in which 


j-.——----—— —— ——- - 


) 
r 


Court has found itself, given the relation 


ship among judges in the same district 


and -- 


THE COURT: It is a relationship that has to 


“4 


= ” eet -~ - - 
m < - * 
One judge docs something or docs not 4 


exist. I mean it has to go’on that wey} 
\ 
{ 


rey mag ' 
’ 12” ! 
3) a 
Ye r | 
1 somethings, the relicf from that non- es 
“ or doing kies with a higher court, not | 
P 
‘| : 
R 3 with a brother judgc. 
4) MR. MILLER: We fully understand the rationale | 
. 5 of the Court's actions. 
6 | THE CoUaT: All right, thank you. 
7 HMR. MLLLER: Thank you, your Honor. 
8 | THE COURT: You may return to your vacation, 
9 Mr. Piet: oli. 
10 || MR. PLIETROPAOLI: Thank you, your Honor. 
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15 . : | hereby certify that this record 's c 
true and accuraie transcriat from my 
16 stenogrsphic_notss in this processa:ng. | 
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